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NOTICE OF MOTION
(Motion Returnable August 10, 2007)

The defendant, PricewaterhouseCoopers East Caribbean Firm, incorrectly named
in the title of proceeding as Price Waterhouse Coopers (Barbados) (hereinafter “PwC East

Caribbean”), will make a motion to the court, on Friday, August 10, 2007 at 10:00 a.m. or as
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soon after that time as the motion can be heard, at 114 Worsley Street, Barrie, Ontario, L4M

IM1.

(a)
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(©

@

@

(b)

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR an order:

setting aside the service ex juris of the statement of claim herein on PwC East
Caribbean pursuant to Rule 17.06 of the Rules of Civil Procedure, RR.O. 1990,

Reg. 194 or in the alternative;

permanently staying the action pursuant to s.106 of the Courts of Justice Act,

R.S.0. 1990, c. 43;

awarding costs of this motion to PwC East Caribbean; and

such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

PwC East Caribbean is a partnership constituted under the laws of Barbados
which only carries on business in Antigua, Barbados, Grenada, St. Kitts and

St. Lucia;

the defendant, Kingsland Estates Limited (“Kingsland™), is a corporation
incorporated under the laws of Barbados which only carries on business in

Barbados;
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Kingsland engaged PwC East Caribbean from time-to-time to audit Kingsland’s
financial statements. Neither Kingsland, nor the plaintiff, has raised any issue

with respect to the audits;

even if that were not the case, the audits, and all work relating thereto, were
carried out by PwC East Caribbean in Barbados. PwC East Caribbean carried out

no work, and provided no services, in Ontario;

further, PwC East Caribbean and Kingsland agreed that the audit engagements
would be governed by the law of Barbados and that the Courts of Barbados would
have exclusive jurisdiction to settle any claim, difference or dispute (including
without limitation claims for set off or counterclaims) which might arise out of, or

in connection with, the engagements;

all of the PwC East Caribbean audit staff who worked on the Kingsland audit are

in Barbados;

all of the audit files and working papers of PwC East Caribbean are in Barbados;

the vast majority of the other defendants are persons or entities in Barbados;

the lands of Kingsland referred to in the statement of claim are in Barbados;

all other assets of Kingsland are in Barbados;

Barbados is the proper forum for this action, as it is the jurisdiction within which
the matters set out in the statement of claim have their most real and substantial

connection;
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there is no real and substantial connection between Ontario and the action;

Ontario has no real and substantial connection with the action and Ontario is not

the convenient forum for the adjudication of the claim;

section 106 of the Courts of Justice Act and Rules 17.06 and 21.01(3)(a) of the

Rules of Civil Procedure; and

such further and other grounds as counsel may advise and this Honourable Court

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the motion:

(2)

(b)

May 18, 2007

the affidavit of Marcus A. Hatch sworn May 18, 2007

such further and other material as counsel may advise and this Honourable Court

may permit.
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AFFIDAVIT OF MARCUS A. HATCH
Sworn May 18, 2007

I, MARCUS A. HATCH, of the Parish of Saint James, Barbados MAKE OATH
AND SAY: ’

1. I am the Managing Partner of the Barbados office of PricewaterhouseCoopers
East Caribbean Firm. As such, I have personal knowledge of the matters hereinafter deposed,

except to the extent that I state that my information is based on the information of others. In
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these instances, I have identified the source of my information, which information I verily

believe to be true.

2. I swear this affidavit in support of a motion to set aside the service ex juris of the

statement of claim, or alternatively, to stay the action.

A. The Parties

3. The correct firm name for the entity named in the title of proceeding as
“PricewaterhouseCoopers (Barbados)” is “PricewaterhouseCoopers East Caribbean Firm”
(hereinafter “PwC East Caribbean™). PwC East Caribbean is a partnership duly constituted and

subsisting under the laws of Barbados.

4. PwC East Caribbean is a partnership engaged in the practice and profession of,
among other things, chartered accountancy, which carries on business in Antigua, Barbados,
Grenada, St. Kitts and St. Lucia. PwC East Caribbean does not, and has not, carried on business

in Ontario at any time.

5. Kingsland Estates Limited (“Kingsland”) is a private corporation incorporated

under the laws of Barbados. Kingsland only carries on business in Barbados.

6. I do not have personal knowledge of the residence of all of the other defendants.
However, 1 accept as correct the allegations in paragraphs 7 through 35 of the statement of claim

which indicate that most of the other persons or entities are resident in Barbados.

B. PwC East Caribbean

7. Kingsland engaged the Barbados office of PwC East Caribbean from time-to-time

to audit Kingsland’s financial statements. I am informed by Philip St. E. Atkinson (“Mr.
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Atkinson”), the engagement partner responsible for the audit, that Kingsland has been dormant
for some time. As such, PwC East Caribbean did not audit the company’s financial statements

annually.

8. I am further informed by Mr. Atkinson, and believe, that Kingsland engaged PwC
East Caribbean to audit the company’s financial statements for the years ended June 30, 1998 to
June 30, 2005 by letter dated October 1, 2005 (the “Engagement Letter”). A copy of the

Engagement Letter dated October 1, 2005 is attached as Exhibit “A’ hereto.

0. Mr. Atkinson and Stephen Sayers, the team manager, completed the audits in
accordance with the terms of the Engagement Letter. All of the audit work in connection with
the audit of Kingsland’s financial statements was conducted at the company’s office in
Bridgetown, Barbados. The examination was performed by Mr. Stephen Sayers, a staff member,

and reviewed by Mr. Atkinson, the audit partner responsible for the engagement.

10. I am informed by Mr. Atkinson, and believe that, aside from Mr. Sayers, the only
other individual involved in the audits was Ms. Bernadette Austin, a clerk who was responsible

for assisting Messrs. Atkinson and Sayers.

11. PwC East Caribbean did not perform any work, or attend any meetings, in Ontario
in connection with the engagements. Further, PwC East Caribbean never submitted to the
jurisdiction of the Ontario courts, nor did it agree that any issues would be governed or

interpreted in accordance with the laws of the Province of Ontario.

12. In accordance with the standard practice of PwC East Caribbean, Kingsland

agreed that the audit engagements would be governed by the law of Barbados and that the Courts



'_~

|

-4-

of Barbados would have exclusive jurisdiction to settle any claim, difference or dispute
(including without limitation claims for set off or counterclaims) which might arise out of; or in

connection with, the engagement. The Engagement Letter specifically provides:

Governing Law

This Agreement shall be governed and construed in accordance
with the Laws of Barbados, and shall be deemed in all respect to be
a Barbados contract. Parties hereby agree to the exclusive
jurisdiction of the courts of Barbados with respect to all matters
arising under or by virtue of this Agreement.

C. The Allegations in the Statement of Claim

13. Aside from naming PwC East Caribbean as a defendant, the statement of claim
does not refer to the audits or to PwC East Caribbean in particular. As managing partner of PwC
East Caribbean, I can attest to the fact that neither Kingsland, nor any of its officers or directors,
raised any concerns with respect to the audits. PwC East Caribbean was certainly not party to

any conspiracy and denies having been involved in any wrongdoing, either as alleged or at all.

14. Further, I have never heard of the plaintiff, Nelson Barbados Group Ltd., and I am
not aware of it carrying on business, or having any dealings, in Barbados. I have made inquiries
of Mr. Atkinson and Mr. Sayers with respect to their knowledge of Nelson Barbados Group Ltd.

and neither of those individuals has any knowledge of the company.

D. Location of Audit Staff/Files

15. All of the PwC East Caribbean audit staff, namely, Philip Atkinson, Stephen

Sayers, and Bernadette Austin, reside in Barbados.
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16. All of the audit files and working papers of PwC East Caribbean are in Barbados.
They are located at our offices at The Financial Services Centre, Bishop’s Court Hill, P.O. Box

111, St. Michael, Barbados.

E. Lands and Assets of Kingsland

17. 1 am informed by Mr. Atkinson, and believe, that the lands of Kingsland, and all
of the company’s assets, are in Barbados. I am further informed, and believe, that the vast

majority of the other defendants or persons or entities are in Barbados.

F. Summary
18. Having regard to the issues in this case, and the location of the witnesses and
documents required to address them, a trial in Ontario would involve considerable expense and

inconvenience to PwC East Caribbean.

SWORN TO by the deponents the said
MARCUS A. HATCH

in the City of Bridgetown, Barbados
this 18" day of May, 2007

Marcus A. Hatch

Before me:

oy
1

SUCH A NOTARY PUBLIC
AND FOR BARBADOS

This affidavit is filed on behalf of PricewaterhouseCoopers East Caribbean Firm by Marcus A.
Hatch Iy
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Subject: Engagement Lerter — Audiis for the years June 30, 1998 to June 30, 2005

Dear Sirs

Thank you for re-appointing PricewaterhouseCoopers as your auditars for the years ended
June 30, 1998 to June 30, 2005, The purpose of this leter is 10 confirm our mutual
understanding of the terms of our engagement.

Our Respoasibilities

We will andir the balance sheets ar Tune 30, 1098 1o June 30, 2005 and the rclatcd starements
of income, retained eamings and cash flows for the years then ended. Upon completion of our
audiis, we will provide you with our audit reports on those financial staternents.

we will be responsible for performing the audits in accordance wath international auditing
standards. These standards require that we plan and perform the audits to obtain reasonable
assurance about whether the financial statements are free of material misstatement. The audits
will include examining, on a test basis, evidence supporting the amounts and disclosures in the
financial statements, assessing accounting principles used and significant estimares made by
management, and ¢valuating the overall financial statement presentation.

Engagement Team Leaders
The engagement will be led by:

e Philip Arkinson, engagement leader, who will be responsible for assuring the overall
quality, value, and timeliness of our services 1o you; and

e Stcphen Sayers, tcan manager, who will be responsible for managing the delivery of our
services to you.

This team will have access 1o a full range of specialists 1o assist as ncccssary.

Anugul Clirles W A Walwyn Robet ! Willin.on

Barbudos  § AwdrewMaityshiow Philip St & Alinson K M hacl Bynoe Ashiey R Clarke Caunia R Edudrdy Waynet Fields
Mawran A Tankin MaLus A RaC SWPnenA Jurchiy LindellE Nutse Brusn 13, Rubinson
Chnuphe 3 Senbianu R Cherker O, Tibila Apnm, Wallace thuch Michelle ] Whas=Yup,
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St tuca Anthony D Athinsan Richased N £ . Pasarkan



PPRICEAWATERHOUSE(COPERS

Bourd of Directors
Kingsiand Extares Limited

October 1, 2005

Terms and Conditiuns Supporting Fee

We estimate that our fees for the audits of the company’s financial statements for the years
ended June 30, 1998 1o June 30, 2005 will be Bds$40,000.00. However shonld we be required
to perform accounting werk to complete the financial statements, this will be billed separately.
As you are aware, there are several legal marters pending which could result in significant
additional time and costs being incurred. In this eveat, this also will be billed separately.
However, we will not commence any work until you give initial approval. Any fee estimates
by PricewaterhouseCoopers lake into account the agreed-upon level of preparauon and
assistance from the company’s personnel. PricewaterhouseCoopers undertakes 10 advise the
company’s management on a timely basis should this prepararion and assislance not be
provided or should any other circumstances arise which cause actual ume 10 cxveed that
estimate.

PricewaicrhouscCoopers will bill the company for VAT and out-of-pocket expenses including
wavcl, wlcphone, facsimile ransmission, postage, photocopying and similar expenses.

1f for any reason the company is unable 1o provide such schedules, information and help,
PricewaterhouseCoopers and the company will mutually revise the fee 10 reflect additional
services, if any, required of us 1o achieve these objectives.

In providing our services, we will consult with the company abour malters of secouming,
financial repornng or other significant business issues. Accordingly, vur fee 1eflects the time
necessary for a reascnable amount of such consuliaivn. However, should a marnter require
research, consuliation or audil woik beyond that amount, PricewatcrhouseCoopers and the
company will agree 1o an appropriate rovision in services and fees.

Invoices are due and payable upon receipt. 50% of our fees will be billed on commencement
of the andit with the balance being billed and collectible once the signed andited accounts have
heen completed. Interest may be charged on the balance of any accounts remaining unpaid for
more than 30 days at a monthly rate of 1.5%.

Internal Control and Limitations of the Andiring Process

We will consider the company’s internal control over financial reporting solely for the purpose
uf deteiining the nature, nming and cxtent of auditing procedures necessary for expressing
uw opinion on the financial statcments. This consideration will not be sufficient to enable us
to render an opinion on the effectiveness of intemal contral over financial repnrting.



PRICEWATERHOUSE(COPERS

Bosrd of Directors

Kingslaud Estares Limited

October 1, 2005

However, we will inform the appropriate level of management of any significant weaknessey
in internal convrol that come 10 our atiention.

We will design our audils w piovide reasonable, but not absolute, assurance of detecting errors
or fraud thar would have a waterial cffect on the financial statements as well as illegal acts
having a dircet and material cffcct on the financisl statements.

It is ftmportam to recognize that there are limitadons in the auditing process. Audits are based
on the coneept of selective testing of the data underlying the financial statements and are,
therefore, subject to the limitation that material misstatements arising from the consequences
of errors or fraud, or illegal acts, if any exist, may not be detected. Because of the nature of
fraud, including attempts at concealment through collusion and forgery, an gudit designed and
executed in accordance with International Standards on Auditing may not detect a marerial
fraud. Further, while effective internal conmro! reduces the likelihood that crrors, fiaud or
illegal acts will occur and remain undetected, it does noj climinawe that possibility. For these
reasons we cannol guaraniee that errors, fraud or illegal acts, if present, will be detecred.
However, we will inform the appropriate level of anagement of any material errors that
come 10 our atention and any {raud or illcgal acis that come 10 our auiention, unless they are
clearly inconsequeniial.

Management’s Responsibilities

The financial statements referred 10-above are the responsibility of management. In this
regard, management is responsible for ensuring that wansactions are properly recorded in the
accounting records and maintaining internal control sufficient to permit the preparation of
financial statements in conformity with International Financial Reporting Standards.

We expect that the financial staiements will be adjusted to correct all non-trivial errors coming
10 our attention, whether or nut they arc maierial.

Munagemen is also respounsible for making availahle to us, upon request. all of the original
accounting records and related information. and personnel 10 whom we may direct inquiries.
As required hy International Standards on Auditing, we will make specific inquiries of
management and others about the representations embodied in the financial statements and the
effectiveness of internal conwreol over financial reporting. International Standards on Auditing
also require that we oblain a representation lenter covering the financial statements from
certain members of management. The results of our audiy 1ests, the responses 10 our inguiries
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and the wrilten represeniations comprise the evidential mancr we intend 1o rely upon in
forming our opinion on the financial etatements.

Representation from Management

As noted above, a1 the conclusion of the engagement, the company’s management will provide
1o Us a representation letier that, among other things, will confiym:

e management’s iesponsibilily for the preparation of the financial statements in accordance
with International Financial Reporting Standaids;

o the completeness and accuracy of financial records and related data;
¢ the completeness and availability of all minutes of the Board and committee meetings; and

» 10 the best of their knowledge and belief, the absence of illegal acts, fraud and other
irregularities involving management or those employees who have signifiant roles in the

control swuctire.
Publication/Repruduction of Financial Statements

1f the company’s management intends 1o publish or reproduce, in printed form or
elecironically (e.g., on an Internet Web Site), the financis! siatements together with our report
(or otherwise make reference o our firm) in a docurnent thar cantains other information,
management agrees 1o (a) provide us with a draft of such document to read, and (b) obtain our
approval for inclusion of our report. before the document 1s finalized and distributed. Where
our audit report is reproduced in any medium. the complete financial statements, including
notes, must also be presented.

Communications

At the end of the engagement, we will provide manageent and the audit commitiee or others
so designated with our recommendarions designed to help make improvements iu the
company’s internal control structure and operarion. This communication will be in a mutually
agreeable formar and will include any other significant marers that may come to our attention
{see “Internal Control and Limitations on the Anditing Process” above).
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As part of this engagement we will communicate cenain additional marners 1o the appiopriate
members of management and the audit comumttee or others with equivalent auliosity. Such
matiers include:

» the ininal selection of and changes in significant accounting policies and their application;

e 1hc pocess used by management in formulating paricularly sensiuve agccounting estimaies
and the basis for our conclusions regarding the reagonableness of those estimates;

» audir adjustments that could, in our judgemen, either individually or in total, have a
significant effect on your financial reporring process;

» any disagreements with management, Whether or not satisfactorily tesolved, shout suamers
that individually or in 1013l could be significant to the financial stutcments or our report;
and

e any serlous difficulties thyl we encoun’ered in dealing with management in the
performance of the audir.

Indemuification for Management Misrepresentations

The company hereby agrees 1o release and indemnify PricewaterhouseCoopers and its parmers
and employees, and holds them harmless from all claims, liabilities, losses and costs arising in
circumstances where there has been a knowing misrepresentanon by a member of the.
company’s management, regardless of whether such person was acting in the compauy’s
interest. This release and indemnification will survive terminarion of this cogageent letter.
This release and indemnificanon will not operate where PricewuteihouscCoopers ought 1o
have uncovered such knowing misrepresentation but failed to, due to the negligence or willful
misconduct or dishonesty of PncewateihiouseCoopers, its partners and/or employees.

Limitation of Liabiliry

In any action, claim, loss or damage arising out of the engagement, the company agrees that
PricewarcrhouseCoopers® liability will be several, and uot join: and several, and the company
may only claim payment from PricewaterhouseCoopers of PricewaterhouseCoopers’
proportional share of the 1012l liability based on degree of tault.
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Working Papers

All working papers and files, other materials, reports and work created, developed or
performed by PricewaterhouseCoopers during the course of the audit are the property of
PricewaterhouseCoopers.

Governing Law

This Agreement shall be governed and construed in accordanee with the Laws of Barbudos,
and shall he deemed in all respects 10 be a Rarbados contract. Parties hereby agree to the
exclusive jurisdiction of the cournts of Barbados with respect ta all matters arising under or by
virue of this Agreement.

Timely Performance

PricewarerhouseCoopers will use all reasonable efforts 10 complete within any agreed upon
time frame the performance of the services described in this engagement lerer. However,
PricewatcrhouscCoopers shall not be liable for fuilures or delays in performance that arise
from causes beyond its control, including the untimely perfermance by the compauy uf ity
obligarions as set out above under the headings “Terms and Conditions Supporting Fee and
Management’s Responsibilities”.

Right to Terminate Services

Should the company not fulfill its obligations toward PricewaterhouseCoopers under the
agreement, particularly those set out under the headings “Terms and Conditions Supporting
Fee and Management’s Responsibilities”, PricewaterhouseCoopers may, without prejudice
to its other rights and resources cease providing i1s services hereunder and consider the present
agreement erminated.  In such case, PricewaterhouseCoopers will not be responsible tor any
loss, costs, cxpenses or dawages resuliing from such iermination.

Taxation Services

In addition 10 auditing and accounting services, we frequently affer 1axation advice and
assistance 1o our clients. You will appreciate that tax planning and advice of even the highest
standard is based on interpretation of the law and experience with the 1axarion authoriries.
Therefore, the conclusions reached and views expressed are often mariers of opinion rather
than of certainty.
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Qualhy Assursace

If you have gquestions or concems about our services, yoil may contact Mr. Andrew
Marryshow, Senior Parmer, of our firm.

Other Marters

Amny additional services thar you may request and we agree 10 provide will be the subject of
separate wrillen arrangements.

We are proud 10 serve as your auditors and we appreciate your confidence in cur work. Ifthe
services outlined herein are in accordance with your requirements and if the above terms are
acceptable to you, please have one copy of this lenter signed in the space provided below and
rerurned 1o us.

Yours faithfully,

/I'(wa‘f‘f["v‘; 2'4 US

Chartered Accountants Cﬁ

ICivesLane Estares Linits

5, T 7 recerax
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