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TBB COURT: All right, Mr. Best, are you ready to 

proceed? 

MR. BEST: Your Honour, do I have to stand when 

talking to you? 

'1'D COOR'l' : Yes • 

MR. BBST: Yes. Okay, Your Honour, I thought so. 

TBB COURT: I expect counsel to and you will do as 

counsel. So my question was are you ready to 

proceed? 

MR. BEST: Your Honour, I'm not. I'm not ready to 

proceed. With great respect, Your Honour, I am 

overwhelmed. I'm ... 

'l'BE COURT: You have made that submission before. 

This is the date that was set months ago. You 

have raised the issue about being overwhelmed, 

not being a lawyer, so I take it that's just a 

continuation of the same position you have 

advanced before, correct? 

MR. BEST: Well, Your Honour, it's - I am not a 

lawyer. I don't even know the rules of the game, 

Your Honour, and I'm doing the best I can. 

TBB COURT: You seem to have some knowledge from 

the affidavit material that I looked at. That's 

fine. You are ready, Mr. Ranking? 

MR. RANKING: We both are. 

TBB COURT: Mr. Silver? 

MR. SILVER: We are, Your Honour. 

'l'BB COUR'l': All right. Now, I want to raise some 

preliminary matters that I expect to be answered 

here today and so I am speaking to everyone. You 

April30, 2013 
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Nelson Barbados v. Cox et al 

Preliminary Submissions on Application 

can have a sit while I'm speaking. 

MR. BEST: Thank you, Your Honour. 

'l'HB COORT: I have read the applications.. I have 

read the affidavits.. I would be foolish in the 

extreme if I suggested that I could digest all 

the appendixes to the affidavits which now 

comprise at least two banker boxes of material, 

but I have certainly read the affidavits and I 

have read in great detail the factums of Mr. Best 

and the joint factum of Messrs. Ranking and 

Silver on behalf of their respective clients, all 

right, and I have spent considerable time on this 

in getting ready. I am not going to rna ke much 

more of a comment on that but here is where I 

want to make sure. 

First, I am going to set up the time allotments 

because it was very clear from one of my 

endorsements today is the day, the only day. So 

we will discuss that very shortly and then we 

will start proceeding. We will start hearing the 

submissions of Mr. Best. 

In your joint factum, and I am looking at 

Mr. Silver and Ranking, I want much more clarity 

about page - I guess it is paragraph 49, page 17 

of your factum. It was open-ended. There's a 

comment: 

remains 

"Documentary production: 

to be determined whether 

compliance with orders" 

However, 

it is 

it 

in 

Now, that is my rough hand notes. Let me finish 

April 30, 2013 

304 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

11 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

4 
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Preliminary Submissions on Application 

here and then I will hear from you. I have got to 

know about that. I don't want any - if I know all 

the facts, and I think I must have come on to 

this file in 2007, 2008 and I have written four 

decisions on it - I think I know all of the facts. 

So, I want that answer. 

Mr. Best, in his factum, says he has answered all 

the questions. Now I didn't give you his 

reference but I am sure you can find it in his 

factum but that is what he says. He raises the 

issue of solicitor/client privilege and how it 

has been violated and how many other people 

really not associated with him at all but it 

seems to be associated with Mr. McKenzie and his 

law firm have been violated, but it is the answer. 

The matter I am focused on is when Mr. Best says 

in his factum that he has answered all the 

questions, notwithstanding what he calls 

solicitor and client breach. I want to be taken 

to that. 

Again, at paragraph 55 of the respondent's factum, 

it says that Mr. Best "has likely not produced 

all documents". So bluntly, gentlemen, I am 

saying has he or has he not? That is what I want 

to know about. 

Then the factum says he has not produced 

documents that relate to the November 2nd and 

December 2nd order. So, sorry, what year is that? 

That is two thousand and ... 
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MR. SILVER: Nine. 

THZ COURT: Nine. And the other issue that 

Mr. Best raises that I want answers to, and I 

think I know the answer but I don't know if it is 

in the - I can't see how it is responded to in 

the materials and I realize the factums had 

deadlines. The affidavits had deadlines. You had 

to move things in quickly. I get that. But that 

works from both sides. 

But in his factum, Mr. Best argues that the costs 

were paid previously and now there is double 

dipping. That has to be answered. I am not saying 

those are the only issues but those are the ones 

that - what I call my side sheet issue summary 

that I just want you to be alerted to that I 

expect, in due course, to hear from you. 

Now, we have roughly from now until one o'clock 

with at least a 15, 20 minute break for staff and 

then we will have this afternoon to resume at 

2:15. I would like to be finished by 4:30 and 

certainly no later than quarter to five and you 

know that there is an afternoon break of another 

15, 20 minutes. So, I have said there will be one 

day and there will only be one day. That is why 

we have factums. So, Mr. Best, I am going to ask 

you, leading off, how long you expect to be in 

your submissions. 

MR. BEST: Your Honour, most respectfully, sir, my 

submissions, to be full and complete, would be 

two to three days. 

April30, 2013 
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Preliminary Submissions on Application 

TBB COURT: It is not going to be that, Mr. Best. 

So, you know what, it is not going to be that. 

MR. BBS~: Your Honour, I am making my point. 

TBB COURT: You are making your point but you have 

also been told well in advance that this is one 

day. I have explained my conuni tments. I am here 

at ... 

MR. BBST: Your Honour, I ... 

THE COURT: ••• having squeezed this in at a time 

that I am conducting also a murder trial and .. . 

MR. BBST: Your Honour, I understand, you're .. . 

THE COURT: So you know ..• 

MR. BEST: Oh, sorry. 

THE COURT! Mr. Best, so you gave me your answer. 

It looks like I am going to have to allot the 

time and you are going to have to comply with it. 

That is why we have factums. Factums are to focus 

the case and focus the issues and Mr. Best, even 

if you are representing yourself, the rules don't 

change for you. I hope I am fair to both sides 

but I will be just as difficult if Mr. Ranking 

and Silver got up and said, ~we need two to three 

days to.respond." It is not going to happen. 

MR. BBST: Your Honour, may I speak to that, 

Your Honour? 

TBB COURT: Yes. 

MR. BBST: I understand what you've ... 

TBB COURT: Quickly, please, though. You are using 

up your time here. 

MR. BBST: I heard you, Your Honour. Someone else 

has recently said it would take two or three days. 

You, yourself, said it would take another judge 

April30, 2013 
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Preliminary Submissions on Application 

two or three days to ... 

TBB COURT: I said another judge. 

MR. BEST: ... understand ... 

TBB COURT: You know, Mr. Best, I really don't 

appreciate you twisting my words. 

MR. BBST: Oh, I didn't mean to ... 

THE COURT: As I read in the factum, everything I 

said ... 

MR. BEST: ... upset you sir. 

'l'BB COURT: You have parsed the comment and then 

you turn it around. So another judge would take 

longer to get up to speed before he came into the 

court but I am the judge. This is the day. We 

don't have to worry about that, so let's move on. 

MR. BBST: Very well, sir. Your Honour, very 

quickly, I have - I am providing to the court a 

suggested court order, with great respect, Your 

Honour, any time today ... 

TBZ COURT: Well, don't you already have that in 

the materials? I saw the draft order. 

MR. BBST: Well, this one's a little different 

maybe. 

'l'BB COURT: Oh, this is different. Let me see this 

one. 

MR. BBS'l': Yes. 

'l'BB COURT: Have they seen this before, counsel? 

MR. BBST: No, I'm just giving it - yes, they have 

seen it before, Your Honour, with a different 

date on it. I believe that was the only 

difference. 

Your Honour, before we start this morning, there 

April 30, 2013 
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Preliminary Submissions on Application 

is something that the court probably wants to 

hear about and deal with first and it's very 

respectful, Your Honour. I believe the court has 

to deal with it first. Number one, here is a copy 

of a very recent decision by the Ontario Court of 

Appeal, R. v. Salmon. The gentlemen already have this. 

MR. RANKING: We're getting it right now. 

MR. BEST: And Your Honour, this says that the 

court has to stop the proceeding because the 

lawyers, Mr. Ranking, Mr. Silver and Mr. Roman, 

most respectfully, Your Honour, they lied to and 

deceived the court ... 

TBB COURT: All right, now wait a minute. You are 

in to the exact argument that you are making in 

the entire application itself. I know that. I 

have read your affidavits. I have read your 

factum. I know where you are going so there is an 

Ontario Court of Appeal decision. I am trying to 

just delegate now, right now, and I am going to 

control this process. We are going to decide how 

much time is to be given. So just have a seat 

then for a second, Mr. Best. 

MR. BBST: Well, there is one other important 

point, if I could, Your Honour. Number two, 

Your Honour, I was recently officially advised by 

the Durham Regional Police that in December of 

2009, over a month prior to my January 15th, 2010 

trial in absentia, a Durham Police court 

constable performed a secret, undocumented 

investigation into me, Donald Best, in all 

likelihood, in assistance to the court. 

TBB COORT: I have no idea what you are talking 

April 30, 2013 
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Preliminary Submissions on Application 

MR. BBST: I know, Your Honour. I have an 

affidavit here. I just found - this is brand new 

evidence. I was just advised of it. This 

affidavit was actually sworn yesterday. 

THE COURT: Let me see it. 

MR. BBST: Yes, Your Honour. 

TBB COURT: Have you got copies for the others? 

MR. BEST: Yes, I do, Your Honour. Your Honour, I 

was advised by Sergeant Rushbrook of the Durham 

Regional Police, Professional Standards Unit, 

that in December 2009, over a month prior to my 

January 15th trial in absentia, a Durham Police 

court constable performed a secret, undocumented 

investigation into me, in all likelihood, in 

assistance of the court. I am advised by 

Sergeant Rushbrook that this investigation was 

entirely undocumented and that no official notes, 

reports or records of this court police 

investigation exist with the Durham Regional 

Police or at the court, including in the 

administrative records of the court in Barrie or 

Oshawa or in the Nelson Barbados Group Ltd. Court 

file and court transcripts. An undocumented, 

secret, private or on-the-side process, whatever 

it may be called, and a court police 

investigation of a person facing potential jail 

term based on allegations of civil contempt that 

may or may not have occurred at a future date 

would mean that the entire hearing was polluted 

to the point where there has been a miscarriage 

of justice and with great respect, Your Honour, 

April30, 2013 
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great respect, it probably means that this court 

had to disqualify itself then and has to now. 

TRB COURT: Why would you say that? 

MR. BBST: Sorry, Your Honour? 

TBB COURT: Don't use those words "respect". It's 

insulting to me. What this is insinuating is that 

I .. , 

MR. BBST: No, sir. 

TBB COURT: ... in presiding over this case -well 

you said ~The Court". 

MR. BEST: No, sir, I mean the big small ~c" court, 

Your Honour. In no way am I saying that 

Your Honour - no way, Your Honour, but I'm just 

repeating what I have been told officially by the 

police and I've been told that the undocumented 

court police investigation of me was secret, 

private, on-the-side. 

the Conunissioner of 

It was only revealed when 

the RCMP conunenced an 

internal audit concerning access to the Canadian 

Police Information Centre computer database known 

as CPIC. 

The facts that were explained to me recently by 

Sergeant Rushbrook and my own experience as a 

police sergeant and veteran of internal 

investigations call for an immediate and thorough 

examination of this court process and court 

police investigation. The fact that no electronic 

or paper records, official or otherwise, of this 

investigation exist with the Durham Police, such 

as police notes, files, documents, occurrence 

numbers - nothing exists in the court file and 

April 30, 2013 
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Your Honour, that speaks further of a cover-up or 

a conspiracy in order to prevent a full hearing 

and it adds to already serious concern that this 

has been a miscarriage of justice and abuse from 

the beginning. 

I am also informed - and this is incredible, 

Your Honour. I am also informed by Sergeant 

Rushbrook that this same type of undocumented, 

secret, private or on-the-side court police 

investigation in assistance to the court, has 

also been done on occasion .... 

THE COURT: What do you mean by assistance to the 

court? 

MR. BEST: Well, I'm - I'm saying what the police 

have officially advised me, sir. 

THE COOR'l' : I don't care what the police 

officially advised you. 

MR. BEST: Well, if I could ... 

THE COURT: You are insinuating you are 

insinuating that somehow I have been involved in 

the process. 

MR. BEST: I am not insinuating you at all, sir. 

THE COURT: You use the word "court". Who is the 

court if I am not the face of the court? 

MR. BEST: I see, sir. I see your point. 

'l'HE COURT: You can talk about the 

administration ... 

MR. BEST: And I want to make it absolutely 

clear ... 

'1'BE COURT: The police administration is a 

different story but I am very sensitive to that 

April 30, 20 13 
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type of an allegation. 

MR. BEST: I am not making that kind of an 

allegation at all, Your Honour. 

TBB COURT: All right, just continue. 

MR. BEST: I am repeating what the police have 

told me and they've said that this court police 

investigation in assistance to the court has also 

been done on occasion to other accused persons 

who, like myself, have not yet been found guilty 

or even come to trial and this is undocumented, 

Your Honour. This is new evidence that has just 

come to my attention and I placed this in an 

affidavit which I have given you a copy of. 

Your Honour, this secret investigation, we don't, 

at this point in time, know how deep it went or 

what came of it, who requested it, who received 

the product of the investigation but a secret 

investigation into an accused in assistance to 

the court a month prior to the accused's trial 

should disqualify any order that was made after 

that .. 

The involved court officer - and I don't know the 

involved court officer's name. That has not been 

told to me. The involved court officer apparently 

retired a few days after first being spoken with. 

THE COURT: Don't read the affidavit to me. I have 

read it. 

MR. BBST: I'm not. I'm reading some comments I've 

made, Your Honour. 

TBB C~: Well, you are. You are reading it 

April 30, 2013 
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because that is just what I've read. 

MR. BEST: I see. 

TBB COURT: I have read it, sir. 

MR. BEST : And . . . 

THE COURT: Just make your point. 

MR. BEST: Well, Sergeant Rushbrook states that 

this Durham Police court officer was informed in 

early 2009, a month before my trial, that the 

Court would be issuing a warrant for my arrest 

and incarceration on January 15th. That's just 

what the police told me. 

Currently, 

provided 

Sergeant Rushbrook does not know who 

my name, date of birth, or other 

information to the court officer or what the 

court officer did with the product of the 

investigation, whom he communicated that 

information to. Sergeant Rushbrook does not know 

the full extent of the December 2009 court police 

officer's investigation into me. 

Now, Your Honour, this is extremely serious and 

it has ramifications, I know you' 11 appreciate, 

that are much bigger than this case, especially 

when we've seen the type of corruption that 

happens in our justice system when, for instance, 

a doctor, Dr. Charles Smith of the Centre of 

Forensic Science, and also Mr. Ranking's expert 

witness, Jim Van Allen, that together, they both 

put innocent mothers into jail for the murder of 

their babies. And in other cases, we've seen 

police officers blatantly lying, fabricating 

April30, 2013 

314 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

14 
Nelson Barbados v. Cox et al 

Preliminary Submissions on Application 

evidence that puts people in jail and Your Honour, 

with everything that this means - Your Honour, 

it's highly disturbing because an investigation 

was secretly done a month before my trial. 

'l'BB COtJB.'l': All right, now you are being 

repetitive. 

MR. BBST: Well ... 

THE COUll'!': It is in the affidavit. Please don't 

repeat. 

MR. BEST: Well, all right, Your Honour. 

'I'RB COURT: Time is precious here. 

MR. BBST: A moment, please. 

TO COUR'I': If you are just going to repeat your 

submissions, it doesn't help me. I heard it the 

first time and I have read it 

MR. BBST: Your Honour, many questions remain 

unanswered: who initiated it, who received the 

product of the investigation. Was it by reports 

verbally or both? Who knew it happened? Who knew 

it happened afterward and remained silent to this 

day? 

Now, I was told early by the trial coordinator 

that she knew I had not received all the 

documents in those days and I did not. Now I see 

that other things were happening, more serious 

than I thought. Your Honour, I respectfully 

submit that this matter is so serious that the 

court must stop the current proceeding 

immediately and reverse or stay the original 

January 15th, 2010 order. 

'I'BB COOR'I': All right, thank you. Who wishes to 

April 30, 20 13 
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respond, Mr. Silver or Mr. Ranking? 

MR. RANKING: I can respond, albeit briefly, 

Your Honour. 

'l'BB COURT: I don't want to get off track here. 

Remember I started out I wanted to allocate time. 

MR~ RANKING: I will make three very brief points. 

I have no idea what my friend is talking about 

and I can tell you that neither Mr. Silver nor I, 

nor our respective clients, had anything to do 

with any of the allegations set out in Mr. Best's 

affidavit concerning Mr. Rushton, 

Sergeant Rushton, that he has handed across today, 

number one. 

Number two, my friend, Mr. Best, has not 

indicated in any of his submissions how the 

investigation would impact the submissions that 

were made that led to your contempt order or the 

order that you made finding Mr. Best in contempt 

and indeed, his affidavit, likewise, does not 

show any connection other than some investigation 

was conducted. 

The third point, and I simply throw this out 

entirely speculatively, you will recall that 

Mr. McKenzie came to court with supposed agents 

and security and other things because of these 

alleged threats and who knows if in fact there is 

any truth to this, why this investigation was 

commenced, but it may have been commenced by 

reason of other matters and other allegations 

that were raised by Mr. McKenzie. 
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TBB COORT: Well, that is speculative too. 

MR. RANKING: Entirely speculative. 

TBB COURT: I am not getting into speculation. 

MR. ~NG: So all in all, Your Honour, we are 

here ready to go. I see no basis upon which my 

friend has raised to suggest that this in any way 

impugns the integrity of this court or the order 

that you made and my respectful submission is 

that we get to scheduling and move forward. 

TBB COURT: Any reply to what Mr. Ranking said? I 

don't have to hear your arguments over again but 

just any retort to what Mr. Ranking said. 

MR. BEST: Thank you. Your Honour, first of all, 

as I said and as mentioned in the affidavit, the 

court officer isn't talking and there's a lot of 

serious questions that remain unanswered. So for 

Mr. Ranking and Mr. Silver to say it's not 

important, I can tell you it's as if I was to be 

tried for a murder and a month in advance of my 

trial, the court staff and the court police were 

told to build a scaffold for the hanging. That's 

important, Your Honour. That's not the way our 

justice system works. And this is not me talking 

about what happened. This is, first of all, the 

Commissioner of the RCMP and it's Durham Regional 

Police and I've put what I know in evidence. 

THB COURT: All right. 

MR. BEST: Affidavit. Now ... 

TBE COURT: No, no, not now. I asked you whether 

you are replying to what Mr. Ranking says. This 

is not a restatement. 

MR. BEST: Well, I responded to his first point 
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that he said and he's also assuring us that his 

clients don't know and I would remind you that 

Mr. Ranking's private investigator, by his own 

admis sian in his affidavit, accessed secret 

police records which he should not have, which 

the people who hold those records, the police 

association, say was a criminal offence that he 

did it. That was ... 

THE COURT: That goes to the main argument that 

you are making in this case. 

MR. BEST: So, Mr. Ranking saying that his client 

doesn't know is 

little weight. 

- you know, it carries very 

Your Honour, this is a fundamental undermining of 

my right to have a fair trial at the time. I 

think it needs to be fully investigated. There 

are larger issues here, as indicated, with other 

people. This is a - something that is so foreign 

to how I think our justice system is supposed to 

operate. It's like up in Barrie when they were 

doing the investigations on those witnesses 

perhaps. It's like when the officers lied and 

that's another reason why this should be stayed, 

which I haven't even gone into except to say that 

it should be, but this investigation that was 

secret a month before my trial, where it was 

undocumented, no occurrence number, with all the 

rest of that, Your Honour, it is so wrong, 

suspicious and for - could only be for a negative 

impact upon my trial that I believe that 

Your Honour should stay this and it•s that 

April30, 2013 

318 



1 

2 

3 

4 

5 

6 

7 

18 
Nelson Barbados v. Cox et al 

Ruling on Preliminary Motion- Shaughnessy J. 

important and that big.. And that's what I ask 

Your Honour to do and it's what I think should 

happen, most respectfully, Your Honour. 

THB COURT: All right, thank you. 

RULING 

8 SIUWGBNZSSY J. (Orally) 

9 At the commencement of what is an application by 

10 Mr. Best to purge his contempt, he has, without 

11 notice, produced an affidavit, his own affidavit, 

12 sworn 29 April 2013, wherein he outlines that the 

13 

14 

15 

16 

17 

18 

19 

20 
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31 

32 

Durham Regional Police have conducted what he 

describes as an "undocumented, secret, private or 

'on the side' (whatever it may be called) court 

police investigation" of him. 

He alleges in paragraph five of his affidavit 

that there has been a miscarriage of justice. He 

states that, "There has been a miscarriage of 

justice and probably means that this court had to 

disqualify itself then and has to now." 

He also, in paragraph one, alludes to the fact 

that his undocumented police investigation was 

made "most likely in assistance to the court". 

In paragraph 12 to this affidavit, he states that 

this "cover-up or conspiracy" was to prevent a 

full hearing into his situation.. Therefore, he 

states that this proceeding should be terminated 

and he has provided to the court a case called 
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R. v. Salmon on the CanLII copy, a recent decision of 

the Ontario Court of Appeal, March 28, 2013. 

The first paragraph indicates that this was the 

trial judge staying 17 charges against the 

respondent for a variety of offences on the basis 

of "police fabrication of evidence such as he 

found occurred in this case, so clearly 

contravened fundamental notions of justice and 

undermined the integrity of the criminal judicial 

process ... " 

Neither the Salmon case nor Mr. Best's affidavit 

produced this morning is relevant to the matter 

in which I am presiding. 

Mr. Ranking, not having prior notice, nor 

Mr. Silver having prior notice, have stood up and 

said they have no idea what Mr. Best is talking 

about, that neither they nor their clients have 

been involved in any conspiracy or cover-up as 

alleged in this most recent affidavit. 

I reject the information and material as being 

irrelevant to the proceeding I am dealing with. 

If Mr. Best has any complaint, it must be against 

the Durham Regional Police but it is unrelated to 

the very issue before me and that is whether 

Mr. Best is able to purge his contempt. 

So we are proceeding. That is my ruling on that 

matter. 
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Now, we have spent roughly half an hour on this 

issue. I want to divide up the time. I want to 

over to and be fair about this - Messrs. 

Ranking and Silver as to how we divide up the 

time. 

MR. RANKING: Your Honour, we have spoken about 

that and I think we can fairly say that our 

collective submissions will be no more than two 

hours and we can likely 

'I'D COOR'r : I would like 

MR. RANKING: All right. 

TBB COURT: All right. 

be shorter than that. 

it shorter. 

MR. RANKING: And so we're happy - we're in your 

hands - if you split it up however you wish. We 

are in your hands but realistically, we think 

each of our respective submissions will be 

45 minutes, but that is our best guess. We 

haven't heard what Mr. Best is going to say but 

certainly that's our best guess and we are in the 

court's hands and happy to abide by whatever 

ruling you might make with respect to the length 

of time we have for our submissions. 

THE COURT: All right. Well, Mr. Best, we are 

going to begin now and I am going to give you two 

and a half hours with a break. Then I will begin 

with counsel in the afternoon. I may have to ask 

the court staff, if need be, if we have to creep 

into the time beyond the time we normally sit, 

whether that is available. I understand there are 

family commitments and issues but it would be of 

assistance to me. I just thought I would send 

that message out now so you can make inquiries 
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and come back to me. 

All right, Mr. Best, begin. Please, sir, remember 

what I told you. I read your affidavits, read 

your factum. 

7 SUBMISSIONS BY MR. BEST ON' CON'l'BMPT APPLICATION 

8 Your Honour, first of all, I would like to ask 

9 your forgiveness to the fact that I am not a 

10 lawyer. I don't know the rules. 

11 TBB COURT: Mr. Best, I am well aware of that. 

12 MR. BBST: And I don • t know what I'm doing, Your 

13 Honour. 

14 
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TBB COURT: Unrepresented people appear in front 

of me all the time, sir, so I understand that. 

MR. BEST: All right, Your Honour. 

TBB COURT: I don't need apologies. I just need 

your submissions 

MR. BBST: I just don't want to upset the court or 

make you angry. 

THE COURT: You are not making me angry. I just 

would like you to stay focused, sir. 

MR. BBST: Your Honour, if I could mention about 

the issue with the police investigation, that it 

was the police who told me that it was likely 

done, 99.9%, in assistance to the court. Now, 

Your Honour, I ... 

TBB COURT: What do you imply by that, sir? 

MR. BBST: I did not mean you. It could have been 

your court staff. It could have been - who knows 

what? 

THE COORT: My court staff, sir, are - I have the 
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finest individuals with me from the man, 

Mr. Mills, who has been my - I am afforded as an 

older judge the same court service officer and I 

don't know what I would do if I didn't have him 

day to day. The reporters are the very best. The 

registrars are very discreet. I don't know who it 

was back then. I don't know but I assume they are 

the same quality of the individuals I have in 

front of me today. 

MR. BBST: I'm not saying it's any of these people 

or anything, Your Honour. I don't know and the 

police don't know. 

THE COURT: Al right, but you have made that point. 

I have told you it is not relevant to what I am 

dealing with today. Please move on to the 

essential arguments you have and remember that I 

have read your factum. I know the issues that you 

have raised. So what you should be doing is 

highlighting to me those issues which you think 

are the most persuasive in terms of what your 

original application was. Please don't lose sight 

of the application drafted by Mr. Greenspan and 

what this is all about. 

HR. BBS'r: Yes, Your Honour. The application was 

to set aside the contempt order issued against 

the applicant on January 15th, 2010. I am reading 

from the application record, Notice of 

Application. It is made on behalf of Donald Best, 

the applicant herein, and it's to set aside - an 

order setting aside the contempt order issued 

against the applicant on January 15th and, in the 

alternative, an order varying the contempt order 
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issued against the applicant on January 15th, and 

an order staying the operation of the words 

"pending" and "determination" and such further 

order. That's what I'm trying to convince you to 

do today, sir, is to set aside that order. 

Now, just a moment, please. 

Your Honour, we do have a brand new case from the 

Court of Appeal and you are correct that it was 

about police officers who lied and fabricated 

evidence and upon that evidence, the court was 

asked to convict that man and notwithstanding 

that - I mean you read the newspaper and all the 

rest of that. It was a procure of young 

prostitutes and all sorts of things but 

notwithstanding that, because evidence had been 

faked, the court had been lied to: 

He stayed the proceedings on the basis that 

the police fabrication of evidence such as 

found occurred in this case, so clearly 

contravened fundamental notions of justice and 

undermined the integrity of the criminal 

judicial process that it was necessary to 

dissociate the court from the continued 

prosecution of the case. 

And later on, paragraph 9, page 4 of the printout 

I provided to you, it said that: 

A balancing of interests is apparent in his 

finding that the police conduct in this case 

was so egregious that only a stay could serve 
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society's interest in preserving the integrity 

of the judicial system. 

Your Honour, it is my submission to you today 

that this is the same situation we are facing 

here only it's worse because the gentlemen who I 

allege lied and misled the court are officers of 

the court. They are people in positions of trust 

and upon their evidence, their false evidence, 

this court convicted me. Your Honour, it's my 

intent right now to go into those lies and to 

prove to you that those lies happened and that 

they matter. 

Now, Your Honour, I'm alleging and I know - I'm 

trying to be as - I'm speaking very respectfully 

here but I have to allege that Mr. Ranking and 

Mr. Silver and Mr. Roman lied and deceived the 

court in many ways and it was not just in 

relation to that November 17th phone call and the 

surrounding events of that phone call. 

The first series of lies was actually evidence 

submitted by the defendants and Mr. Ranking and 

indeed Mr. Silver - his client submitted evidence 

also, which was about the purported name of the 

purported entity that was Mr. Ranking's purported 

client and Kingsland's purported auditor 

"PricewaterhouseCoopers East Caribbean Firm", all 

of that in capitals. 

That series of lies actually begins before the 
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Nelson Barbados Group Ltd. case, as I will show 

you. That series of lies in itself, in and of 

itself, regarding Mr. Ranking's client does not 

exist, as both the client and Mr. Ranking have 

given evidence to the court, and I will show you. 

That alone, I believe, would match the test in 

R. v. Salmon and I have made extensive references to 

that in my affidavit but there is new evidence 

provided by Mr. Ranking himself on January 23rd, 

2013 during my cross-examination, and we' 11 get 

to that. He, in effect, confirmed that everything 

I have been saying and everything others have 

been saying, including Mr. Alair Shepherd, Q.C., 

about the fraudulent, non-existence of his 

purported client is true. Mr. Ranking actually 

confirmed that himself and Your Honour, his 

continued - continued behaviour in this regard, I 

very respectfully submit to the court, 

Your Honour, is fraud upon the court in the face 

of the court. 

I'm not much of a lawyer, Your Honour, but I was 

called the best fraud investigator in Canada by 

the head of the Toronto Police Commission and 

given a few awards and Your Honour, I will lay 

that all out for you today. 

Of course, Mr. Ranking could stop that right now 

by standing up and presenting a registration 

certificate in Barbados for his purported client, 

"PricewaterhouseCoopers", new word "East", new 

word ''Caribbean", new word \\Firm", 
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Pricewaterhouse Coopers, new word ~East", new 

word ~caribbean", new word ''Firm". He could do 

that. He's had the chance and I will lay it out. 

He can't do that because it doesn't exist. Yet he 

still maintains that some entity formed four 

years after the perjury, which is not the same 

name, has something to do with what he has done 

and his client has done for four years. And as I 

mentioned in materials, it wasn't just it 

didn't just start with that. It also started with 

the name of the company they used before and I'm 

going to show that. 

It's also about where the money went, Your Honour. 

Mr. Ranking received over a million dollars in 

costs and wherever it went, it didn't go to a 

bank account PricewaterhouseCoopers East 

Caribbean Firm. It did not. 

So, Your Honour, I have - and I must apologize. 

I've got some things for you in three-ring 

binders only because, Your Honour, I - it was all 

I was able to manage in the middle of the night, 

2: 00 p.m. last night. So I have one for each of 

the gentlemen and one for the court. 

If I could just have a moment here, Your Honour. 

Your Honour, at Tab 1 of the compendium, which is 

in the three-ring binder, called nsituation Two", 

we have an affidavit of Philip St. Eval Atkinson 

and this was signed - one moment here - in 2006. 
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Now, Your Honour, Mr. Atkinson says that ~r am a 

partner of PricewaterhouseCoopers 

and .... 

(Barbados)" 

TBB COURT: This is the Barbados action you are 

referring to. 

MR. BBST: Yes, sir, and Mr. Atkinson ... 

TBB COURT: It's a separate action. You understand 

that? 

MR. BBS~: Sorry, sir? 

TBB COORT: It is a separate action. 

MR. BEST: Yes, it is a separate action. 

THE COURT: It isn't even Mrs. Knox's action 

against Deane Cox, Kingsland, and 

PricewaterhouseCoopers. Is this the one that went 

up the Privy Council? 

MR. BZST: You will - I'm not sure about that, sir. 

THE COURT: Go ahead. Go ahead. 

MR. UST: You will see that this affidavit and 

the information from - it is actually spoken to 

by Mr. Ranking and his client in affidavits 

that ... 

TBB COURT: All right, just take me to the point. 

MR. BBST: I will, sir, but what I'm saying is at 

this point in time, in an affidavit before a 

court, over - with the same defendants, they're 

saying that the name of their legal entity is 

uPricewaterhouseCoopers (Barbados)" and Your 

Honour, you'll see that that company doesn't 

exist. 

TBB COOR~: All right, just show me. Go ahead. 

MR. BEST: Yes, Your Honour. You'll see that that 

does not exist. 
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TBB COOR'l': You understand that I got that issue 

out of your factum, what you are raising now, and 

I just want you to understand, though, in taking 

me through it, I have read your affidavits and I 

read your factum. So I am aware of what you are 

saying on this issue. Just go ahead, though. What 

I am saying to you is you don't have to provide 

me with background. Just point me to what you say 

are the inconsistencies or why you say there 

isn't such an entity. 

MR. BBST: Well, Your Honour, first of all, I make 

a point that there's a reason why people use 

false names and that these people, because it's 

the same partner, as you will see - Mr. Atkinson 

is a partner with Mr. Hatch and they're all in it 

together and they habitually use false names. Now 

there was also a little bit of legal kerfuffle in 

Texas over the use of, you know, what is the real 

name and this matters ... 

TRB COURT: Do we have to get into that? Can you 

not just take me forward on this particular 

matter and leave Texas alone? 

MR. BEST: Well, Your Honour, I apologize. I've 

never done this before. I don't know what I'm 

doing but I'm doing my best, Your Honour. I've 

had no advice. I'm doing my best. 

So the court can see that this group of people -

the court will see this group of people uses 

false names and it matters because there's over 

700 PWC entities in the world and you know, one 

is not responsible for the work of other. 
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And there's also - and we' 11 get to it. There's 

five or six entities having something to do with 

Pricewaterhouse, something maybe, in Barbados and 

they're all different from who Mr. Ranking says 

his client is and who his people he works with or 

his visible people. I hesitate to use the word 

clients. His clients who are people, the people 

who give him instructions. 

So they're all different and that means that it's 

important who sues whom. It's important who's 

doing work. It's important where money goes and 

so this sets the ground that 

PricewaterhouseCoopers (Barbados} never existed, 

never has, but they used it in a lawsuit and they 

used it for other ways. 

Now then we had Marcus Hatch in this case, Nelson 

Barbados, and Mr. Ranking represented Mr. Hatch 

and he was with him when he was cross-examined 

and he was with him when he put in an affidavit 

in this action. If we go to Tab 2, what we see, 

just like the affidavit in the motion record that 

Mr. Ranking put in in this case, that said that 

the name of the defendant was wrong because when 

we had started this case, we sued 

PricewaterhouseCoopers (Barbados) because that's 

who they said they were because that's what they 

delivered in an affidavit.. That's who they said 

they were. 

So, we believed them and we sued them but when we 
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did that, Mr. Ranking and his client, 

Marcus Hatch, came and said, "No, you've got it 

all wrong. It's "PricewaterhouseCoopers East 

Caribbean Firm" and they put in an affidavit to 

say that. 

THE COORT: This is the cross-examination that I 

take it took place in Barbados that I ordered, I 

directed. This is all old material 

Mr. McKenzie representing Nelson Barbados ... 

MR. BEST: That's right 

of 

TBB COOR'.r: .... asking the questions and the 

outline is there on the page. 

MR. BBST: Right, and I have made ... 

TBB COURT: So let's go on. 

MR. BZST: I have taken the transcript and taken 

some pages from it and you '11 see here that I 

have some quotes, where both Mr. Ranking and 

Mr. Hatch assure me, my lawyer ... 

TBB COURT: Mr. McKenzie 

MR. BBST: Mr. McKenzie, that 

·"PricewaterhouseCoopers East Caribbean Firm" is 

the proper legal entity, the proper legal name, 

and that it's a member of PricewaterhouseCoopers 

International Ltd. 

The entire transcript focuses in many places on 

the legitimacy of PricewaterhouseCoopers East 

Caribbean Firm as a real entity. That's assured 

by Mr. Ranking. 

THE COURT: You have said that several times. You 

have been on this issue now approximately half an 

hour. I am saying to you, you are repeating. 
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MR. BEST: Well, Your Honour ... 

THB COURT: It is matters that are in your factum. 

I think you should try to move forward and use 

your time wisely. I can't control you and tell 

you. I am just trying to assist you and say we 

have been on this issue for approximately a half 

an hour and if you are going to get to all your 

points, you had better consider your time 

allotment. 

MR. BBST: Thank you, Your Honour. Again, I have 

never done this before and I ... 

THE COURT: Well, I started out by telling you ... 

MR. BEST: Yes. 

THE COOR'l': ••• what time you have 

importance of managing your time 

submissions and also that I have 

affidavits. I have read the factum. 

and the 

and your 

read the 

MR. BEST: Then Tab 3, it's just an exhibit that 

says how PricewaterhouseCoopers International is 

structured and that each of the firms are 

independent legal entities. 

'l'BB COTJRT: You made that point. It is the same 

point as made at Tab 2. 

MR. BBST: Sorry, Your Honour? 

TBB COURT: It is the same point, got it, at Tab 2, 

Mr. Hatch's own words. 

MR. BBST: Okay. Now, Your Honour, in my affidavit 

attached as ... 

THB COTJRT: It is better if you tell me which 

affidavit because I have them with stickers as to 

dates. So the date it was sworn is the way I 

refer to it. 

April 30, 2013 

332 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

32 
Nelson Barbados v. Cox et al 

Submissions on Application to Purge Contempt (Best) 

MR. BEST: December lOth, Exhibit T. 

TBB COURT: Got it. 

MR. BBST: This is - and I'd like you to go into 

one, two, three, four - six pages in. You will 

get a statement giving ... 

TBB COURT: Six pages in? 

MR. BBST: Six pages in of Tab 4. 

THE COURT: Tab 4 or Tab T? 

MR. BBST: Tab 4. 

TIIB COURT: Just a minute. You said to me the 

December 10th, 2012 .•. 

MR. BBST: Okay, I'm sorry, Your Honour, I didn't 

clarify that. I'm still looking at my compendium 

and at Tab 4 of the compendium, you will find 

Exhibit T from my December lOth affidavit. I put 

it in the compendium. I apologize I didn't make 

that ... 

'l'BB COURT: That's fine and then go in how many 

pages? 

MR. BEST: ... that clear. Well, if you go in two 

pages ... 

TBB COURT: Two pages. 

MR. BBST: ... you will see "Statement of Notice to 

the Partners". 

THE COURT: Yes. 

MR. BBST: And the names on there that I ask you 

to look at down below, halfway, Marcus Andrew 

Hatch, Philip St. Eval Atkinson. So they're 

partners. 

And then three pages from the back or however 

many pages that is from the front that says 
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"Business Name Rules". Page number eight on Tab 4 

of the compendium, "Business Name Rules". 

statement giving notice of changes. You'll notice 

the date in the top there, Your Honour, June 23rd, 

2011 and it says that the partnership known as 

PricewaterhouseCoopers, on June 23rd, 2011, and it 

was Marcus Hatch - that's his signature there. 

You can check that out - changed the name of the 

firm to PricewaterhouseCoopers East Caribbean. 

Now, once again "PricewaterhouseCoopers", new 

word "East", new word "Caribbean". 

This is the first time, in 2011, four years after 

those affidavits were sworn in 2007 saying that 

PricewaterhouseCoopers East Caribbean Firm 

existed. This is the first indication we see of 

anything like it, except that it's not the same. 

It doesn't have uFirm" on the end, so it's 

something similar but it's not the same. This was 

in my December lOth affidavit, of course, and it 

basically makes the point that, uHey, this is as 

close as it comes,'' four years after people were 

testifying under oath that PricewaterhouseCoopers 

East Caribbean Firm exists. Now, even if this 

said "PricewaterhouseCoopers East Caribbean Firm", 

it would still be four years after the offence of 

perjury, obstruct justice, 

affidavit occurred. 

swearing a false 

Now, once again, I am pointing out this is in my 

affidavit. Tab 5, my December lOth affidavit -

and that's important, that date, December lOth. 

That's when I brought that up. On the 5th or 
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Tab 5, rather, you'll see a number of Corporate 

Affairs and Intellectual Property Office of 

Barbados just indicating that there are so many 

different firms down there having something to do 

with PricewaterhouseCoopers. Perhaps some of them 

are holding companies. Perhaps they have 

different partnerships, who knows, but none of 

them are "PricewaterhouseCoopers East Caribbean 

Firm". 

Tab 7, Notice of Appearance filed by Mr. Ranking 

very recently on November 26th, 2012. That's after 

years - years- of allegations and controversy as 

to the fact that his client was not real, was not 

registered and still they continue to say it was 

and it was real and here it is here again. And 

Your Honour will remember it took some doing to 

get him to file that. 

Tab 8, Alair Shepherd. Alair Shepherd indicates 

that PricewaterhouseCoopers East Caribbean Firm 

does not now exist as a genuinely registered 

entity in Barbados, nor has it existed at any 

time in the past. And that is also true on the 

next page, paragraph seven, of 

P r i cewa terhouseCooper s (Barbados) . So, you know, 

once again, we have a history of false affidavits, 

lies in affidavits, in motions, in verbal 

statements, in cross-exams and backed up by 

Mr. Ranking. 

Number 9 and number 10. On January 23rd, 2013 ... 
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'.rBE COOR'l: Well, nine refers to the Certificate 

of Registration of PricewaterhouseCoopers on the 

15th of October, 2003, right? 

MR. BBST: Yes, that's the first one, yes, the 15th 

of October, 2003, PricewaterhouseCoopers. 

THE COUR'l' : Yes . 

MR. BEST: And that is that ... 

TBB COURT: Now we are over to Tab 10. 

MR. BBST: Right. That is a ... 

THE COURT: A Certificate of Registration. 

MR. BEST: Right. You saw these before in my 

Exhibit T file on the 10~. And here we have the 

Certificate of Registration. Once again, the name 

was created June 23~, 2011. You will see that on 

the next page and there's the stamp. 

THE COURT: I see it. 

MR. BEST: All right, and it's not 

PricewaterhouseCoopers East Caribbean Firm. Your 

Honour, these things matter. It matters and it is 

extremely telling reading the transcript of 

January 23rct, 2013 when Exhibit 32 and Exhibit 31 

were introduced during my cross-examination by 

Mr. Ranking. When he went to read this 

certificate, Exhibit 

PricewaterhouseCoopers 

32, 

East 

which 

Caribbean, 

says 

he 

verbally inserted the word "Firm" when he spoke 

about it in the transcript and I called him on it. 

I actually started laughing because, Your Honour, 

back in December - and I'm going by memory here 

so you'll have to forgive me, Your Honour, when I 

quote you again. Maybe I should ... 

THE COURT: Maybe you should quote me accurately 
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and in context. 

MR. BZS'l': All right. All right, then give 

you're right, Your Honour, and I'm doing my best. 

Please give me a moment. I'm going to find it. 

Your Honour, I'm going to ask for your indulgence, 

Your Honour. 

MR. SILVER: What is my friend looking for? 

THE COUR'r: Yes, maybe they can find it for you 

fast, Mr. Best. 

MR. BBST: Well, Your Honour .... 

TBB COURT: But tell me what you are saying I said 

in December and you know, what matters is rulings 

but you go ahead. What did I say? 

MR. BBST: Well, you said that you were ... 

MR. SILVER: This is December 2012? 

MR. BB:ST: I believe so. I think that's when it 

was and Your Honour basically said, in regards to 

my argument that PricewaterhouseCoopers East 

Caribbean Firm didn't exist, that you were 

unconvinced. You didn't say ... 

TRZ COURT: Well, you had better quote me. 

MR. BBST: Something like that. 

TBB COURT: Yes, something like that. 

MR. BEST: I want to get it right, Your Honour. 

You know, let's ... 

TBB COURT: You know, I sort of would like it too 

to be right, Mr. Best ... 

MR. BBST: I understand, Your Honour, and I'm ... 

'l'BB COURT: ••. after reading your factum but go 

ahead. 

MR .. BEST: Yes. 
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!Gl. SILVER: All I can do to try to assist is -

I'm not sure there was an attendance before you 

in December. There's a transcript in our motion 

record at Tab 53. There is a transcript of the 

proceedings before you on November 16th, 2012. So 

if Mr. Best has the date wrong and it's the 

November, he can find that transcript at Tab 53 

of our motion record. 

MR. BBST: Okay, it was actually ... 

TBB COURT: Thank you, Mr. Silver. 

MR. BEST: Well, okay, let me look at it but I 

thought it was after I submitted my December 10th 

affidavit, Your Honour. 

MR. RANKING: Your Honour, I believe - and I've 

got to go back because I was looking at my notes. 

I believe there was a December 11th attendance. I 

think there was a December 11th attendance. My 

friend may not be aware of it because he had hip 

surgery and I think I attended that day. 

THE COURT: I remember that issue, yes. 

MR. SILVER: That's right. 

MR. RANKING: I think it was December 11th, Your 

Honour. 

THE COUR~: All right. 

MR. SILVER: Okay, we don't have a transcript for 

that in our motion record. 

MR. BBST: Well, hang on. Let me ... 

I have the December 11th transcript here. I'm 

going to work from the back because I think it 

might have been near the end. 

TBE COURT: Well, if you can't find it, Mr. Best -

and you have been at this for about 10 minutes. 
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You have got about 25 minutes to the morning 

break. Perhaps you should just move on to your 

next point. 

HR. BBST: You know, I will then, Your Honour. I 

will say I recall you saying something like you 

remained unconvinced. 

Your Honour, prior to Mr. Ranking submitting this 

perhaps Your Honour had some doubt but, 

Your Honour, once Mr. Ranking submitted 

Exhibit 32 and Exhibit 31 agreeing, in effect, 

with my December lOth affidavit in Exhibit T, 

Your Honour, he admitted it. 

~HE COURT: All right, you have made that point, 

Mr. Best. I have heard it. 

MR. BEST: Right, so ... 

THE COURT: So let's move on. 

MR. BBS'r: So now if we are settled that 

"PricewaterhouseCoopers East Caribbean Firm" is 

not a legally registered entity and does not 

exist and that the court has been, for years, 

been provided with sworn evidence that it does 

exist, Your Honour, surely there was due 

diligence done at the start by Mr. Ranking and 

his firm but even if that wasn't the case - let's 

say they made a mistake at beginning. By that 

cross-examination in 2008 when Mr. Ranking gave 

all assurances that "PricewaterhouseCoopers East 

Caribbean FirmH was a legal entity, by that time, 

even if he didn't know, even if his clients were 

lying to him, as they did with their previous 

name used in the previous lawsuit, by the time we 
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get to January 23rd, 2013 and Mr. Ranking lays 

down on the table Exhibit 32 and Exhibit 31, 

admitting that everything he is - every motion, 

every piece of evidence, every affidavit, even 

what he's done now, is false, Your Honour, and 

this has real importance because ... 

TBB COURT: You have told me that. 

MR. BEST: Yes, Your Honour. 

TBB COURT: You have told me that, Mr. Best. 

MR. BEST: All right. 

THE COURT: Please don't be repeating. I have got 

the point. 

MR. BEST: All right, and with the new case, 

R. v. Salmon, I think, Your Honour, that just on that 

lie alone, that Your Honour should stay this case 

right now. 

TBB COURT: All right. What is your next point? 

MR. BEST: Your Honour, I don't know the procedure 

here. Would I be ... 

THE COURT: You are not having much difficulty 

manoeuvring the procedures, from my observation. 

MR. BBST: Would it be out of order if, 

hypothetically - am I allowed to ask the court to 

rule, make a ruling on whether 

PricewaterhouseCoopers East Caribbean ... 

TBB COURT: No, that would not be correct. 

MR. BEST: Okay, then Your Honour, I apologize. 

THE COURT: I said move on to your next point. You 

are making all of your submissions now. 

MR. BBST: All right. 

THE COURT: They are going to respond to your 

submissions. 
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MR. BEST: I see. 

My next point will take, frankly, several hours, 

Your Honour. 

TBB COURT: Mr. Best, you are not listening to me. 

MR. BBST: I heard you, Your Honour. 

THE COURT: And you know what, I find it very 

deliberate. I have told you what time. I have 

given you more time than the others. I have 

allocated this day. You have known for months 

that it was this day and I told you to properly 

allocate your time. You have prepared factums. It 

is the purpose of the factum to alert the court 

to the issues, to summarize the arguments. You 

are not going to be given days, as you requested, 

or even further hours. I am telling you right now 

you present and summarize your most important 

issues. Because I have read them, I have an 

awareness of them and what you are attempting to 

do is to persuade me by highlighting what you say 

are the most important points. 

But if I could just make one comment, sir. Go 

back to your original application drawn by 

Mr. Brian Greenspan. This is an application to 

purge your contempt. You have already been found 

in contempt so the issue now is can you or will 

you be able to purge your contempt or, 

alternatively, as you would like to put it, to 

have my order of January 15th, 2010 set aside, 

which found you to be in contempt of the court. 

You used the words "not guilty of contempt of 

court" in your draft order. But I am telling you 
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right now that is the issue and I am throwing it 

out there again and I have said repeatedly that 

is the issue that you have got to deal with today. 

So with that in mind, I am not going to remind 

you again. I am going to sit, I am going to 

listen but I ask you to organize your arguments 

as it relates to the issue that is central to the 

attendance today. 

MR. BEST: Your Honour, I've heard what you said. 

TBB COURT: You heard me but I don't think you are 

buying it. Go ahead. 

MR. BEST: Your Honour, I don't understand. I will 

try and ... 

TBB COURT: Oh, you understand, Mr. Best. It is 

just that you have decided that you are going to 

go in certain directions and deal with issues 

notwithstanding. I am just telling you that at 

some point, you would really want to address the 

most important central issues that deal with your 

contempt and the order that I made of January the 

15th, 2010. 

MR. BEST: I see. 

TBE COUR~: That is what you really want to get at 

today. 

MR. BEST: I see. 

THE COURT: I say no more, sir. Go ahead. 

MR. BEST: All right, Your Honour. 

MR. BBST: I had intended to play for you the tape 

of the November 17th phone call. 

THE COUR~: Sir, I have read the transcript of it. 

I actually opened up and I read that transcript 

from front to back. I read - you have produced it. 
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You even had it verified. I read it. 

MR. BEST: With respect, Your Honour ... 

TBB COURT: I read what you had to say and I don't 

think anything jumped out at me from the 

transcript that I had not already heard way back. 

MR. BEST: And Your Honour, that is why - because 

everything that was done was done in context and 

for instance, well, I have here a compendium, 

which I have actually given to Mr. Ranking and 

Mr. Silver at another place. It's the same 

compendium. 

MR. RANKING: And I think my friend is referring 

to the mediation compendium, which I have left in 

my office. I don't know why we are handing up the 

compendium that was prepared for the mediation. 

THE COURT: You can't get into that. I know that 

you attended before Justice Edwards because I 

asked that the mediation be set up. I don't know 

what goes on at the mediation. 

MR. BEST: Well, this is ... 

TRB COURT: Justice Edwards ... 

MR. BEST: Oh, sorry, sorry. 

THE CO'OilT: Justice Edwards cannot disclose to me 

- that is the whole purpose of it - what was 

discussed, what issues were raised, nor should I 

be looking at any materials that you put in front 

of him. You have got all the materials here and 

you talk about the transcript. I have the 

transcript. It has been produced. Mr. Best, we 

have three banker boxes - that is what I am 

running - packed with materials as it relates to 

this particular - this particular application. So 
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I am not going to get into mediation briefs, 

sorry. Go ahead. 

MR. BEST: Okay. Actually, this was redone as a 

hearing brief, Your Honour, but in any event, 

it's all exhibits that are already in before the 

court. 

TBB COURT: Right, so why do we duplicate it? Go 

ahead. Just tell me. 

MR. BBS~: Well, because I ... 

TBB COURT: It may be of assistance to you. You go 

ahead. I am not looking at it. 

MR. BEST: I see. 

THE COURT: I have all those materials. 

MR. BBST: I see. Well, Your Honour, my point is 

about about the lies surrounding the 

November 17th phone call. All of that started back 

in October, October 2nd, 2 0 0 9, when Mr. Ranking 

hired his private investigator and I wanted to 

take Your Honour - because only by seeing things 

as they occurred in context and by seeing them in 

a chronological order do you, for instance, know 

when Mr. Ranking spoke to you on December 2nd 

during the hearing and said what he did. 

TBB COURT: He made submissions to me. Please 

don't say he spoke to me. He made submissions in 

open court. 

MR. BEST: He made submissions and everything. 

TBB COURT: You are aware of what he said. 

MR. BBST: When you see all that in context - and 

I'm sorry Your Honour hasn't actually listened to 

the conversation because there's a lot to be said 

with tenor and pauses and tone and such and it's 

April30, 2013 

344 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

44 
Nelson Barbados v. Cox et al 

Submissions on Application to Purge Contempt (Best) 

important. That's why - but Your Honour, I hear 

you. I will obey your order for me to move on but 

most respectfully, sir, I don't think I'm getting 

a fair shot here. 

THE COURT: Again, that is a very unfair comment 

because I am bending over backwards to keep you 

focused. I have given you direction. 

MR. BEST: All right, sir. 

THE COOR.T: I have not given you orders. Sir, if 

you want to utilize your time on other issues, 

you go right ahead. All I am saying to you - I 

tried to get you back focused onto the issue so 

that you can maximize the time allowance given to 

you. 

MR. BBST: All right, sir. 

TBE COURT: If you don't wish to do so, sir, 

that's entirely up to you. I can do no more. 

MR. BEST: What I would like to do then, 

Your Honour, is to show that I've answered all 

the - I've answered all the questions. I've done 

everything that you wanted. I've done it and more 

in your orders. I've done it ... 

THB COURT: Well, now you are on the points that ... 

MR. BBST: ... all. 

TBB COURT: Go ahead. 

MR. BBST: Your Honour - okay, and if I can have 

just a moment, here. It's all done, Your Honour. 

I answered everything. 

THE COURT: Can we just get out the order itself? 

I don't have a memory of it but I know it is in 

the materials. 

MR. BEST: Yes, your November order, 
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Your Honour? 

TBB COURT: Yes, I want to get both of them. 

MR. BEST: Yes, sir. 

THE COURT: They are together. 

MR. RANKING: The November 2nd order, Your Honour, 

is under Tab 25. 

TBB COURT: Of your materials? 

MR. RANKING: Yes, and the December 2nd order is 

under Tab 30. 

MR. BBST: I'm sorry, 25 and 30, sir? 

MR. RANKING: 25 and 30. 

TBB COURT: Yes. 

MR. IUUfi(IlfG: The November 2nd and December 2nd. 

TBB COURT: Oh, I need another binder. I have got 

30 but 25 is in the other one. 

MR. SILVER: In Volume 1. 

MR. RANKING: And for your benefit, Your Honour, 

at Tab 37 is the January 15th order. So the three 

orders are Tabs 25 - going from earliest to 

latest, 25, 30 and 37. 

'l'HB COURT: Madam Registrar, it says "Responding 

Party's Motion Record". It is volume number one. 

It has got a blue backing. 

DISCUSSION ABOUT LOCATING DOCUMENTS 

MR. RANKING: Your Honour, I have not marked mine. 

I will just hand it to the registrar. 

THE COURT: I had it. I have clearly seen it, but 

it's all right if we can use ... 

MR. RANKING: Do you have the first volume, 

Your Honour? 

TilE COURT: I have got Volume 2. One is not -

madam registrar is having a problem. It may be 
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that we have got yet another box upstairs. 

MR. RANKING: These have not been marked. I can 

represent that to the court. 

TBB COURT: No, I have got two.. All I need is 

Tab 25. 

MR. RAHKING: Yes. 

MR. SILVBR: There is also a Volume 3. 

MR. ~NG: Well, I am handing that up. 

~BB COORT: All right. 

DISCUSSION WITH THE STAFF ABOUT MORE DOCUMENTS 

BEING IN CHAMBERS 

'l'BB CO'OR'l': That order shows up in other places, 

just so you know. It is well presented. 

All right, so let's go to - you wanted to start 

with the order of November 2nd, 2009 and it is at 

Tab 25. 

MR. BZST: Your Honour ... 

TBB COURT: ... of the respondent's materials. Yes, 

go ahead. 

MR. BEST: Yes, Your Honour. Now, I'd like to say 

that all the requirements of your orders were 

fulfilled through the combination of: 

A) I provided memory sticks with tens of 

thousands of documents of the books and records 

of Nelson Barbados Group Ltd. to Mr. Ranking and 

Mr. Silver in court on January 25th. 

TBB COUR~: Where did you get those documents? 

MR. BBST: Your Honour, some I had myself. Some I 

got off the internet. A large amount of them I 

got off the internet because I'll tell you right 

now, Your Honour, Mr. Ranking and Mr. Silver took 

copies of my file or took all the file, even 
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things I don't have that I wish I had, and 

Mr. Silver said he gave it all to his clients. He 

said that on January - well, in one of the cross

examinations. And Your Honour, so I gave what I 

had and I have them here. 

THE COURT: No, no, no, no. Let's just stay 

focused, okay? 

MR. BES~: All right, but ... 

THE COURT: We are dealing with ... 

MR. BBST: In any event ... 

THE COURT: Just a minute. When I am talking ... 

MR. BEST: Yes, Your Honour. 

THE COURT: ... you stop and then I will stop 

talking and you can talk. 

MR. BEST: I'm sorry, Your Honour. 

THE COURT: November 2nd, 2009 order, Tab 25. It 

begins with directions that you will appear in an 

examination November 17th but let's go over to 

subparagraphs (a) through (e) of paragraph three. 

That is what we are dealing with, and paragraph 

four of that order. 

MR. BBST: Yes. Well, Your Honour, I ... 

THE COURT: And paragraph seven. So that is what -

wait a minute, that is Mr. McKenzie, sorry. So 

paragraph seven relates to McKenzie and of course, 

at that time, you were using UPS stores as your 

addresses in Kingston and elsewhere, so I made 

orders in that regard. You had a box at 250 The 

East Mall, Box 1715 in The East Mall, and then 

there was Box 200 at 427 Princess Street. So the 

record will speak for itself on those issues. 

So tell me, you are on the issue I want to hear 
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about. 

MR. UST: Yes. 

THI CO~: What do you say in terms of compliance 

with that order? 

MR. BEST: Yes. Your Honour, there is - if we can 

break it down into two sides and that is I have -

and you know, I've heard you, Your Honour. I'm 

just saying what I have - many hours, even a 

whole day on why I did not fulfill - why I was 

unable to fulfill your order at the time you made 

your orders, and that's a combination of I was 

prevented and it's a combination of I didn't know. 

It's a combination of I wasn't served. But 

leaving all of that aside for the moment, I would 

like to show Your Honour that notwithstanding 

that I did not do what you wanted me to do on the 

dates you wanted me to do them, notwithstanding 

that - and there were good reasons and I could -

for an entire day I could tell you about those 

reasons. 

TBB COURT: Well, you have ... 

MR. BBST: But notwithstanding that, I want 

Your Honour to know that now, right here as we 

are right now, I have fulfilled all of the things 

in your orders that are possible for me to 

fulfill. I can't appear on January 15th, 2010 

because that is gone, but everything that I - I 

have done everything I possibly can and I'm going 

to show you that. 

TBB COURT: All right. Well, you have got to 

succinctly direct me to that because your factum 

is pretty silent. You make a blanket statement. 
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There is no detail. That is the kind of material 

I was looking for. 

MR. BBST: All right, well ... 

TBB COURT: And then we have, of course, the order 

of, don't forget, the 2nd of December, 2009 and in 

particular, paragraphs two, three and three has 

(i) through (iv}. So let's deal with it. 

MR. BBST: All right. Well, to deal with what I 

think I had to do to fulfill the orders now, as 

best I can, I have done first of all, I 

provided these two gentlemen with the memory 

sticks and as I recall, I tried to give it to 

court too but the court did not want it. But I 

have that still here now if the court wants it. 

So the court could look at it and see the hundred 

thousand documents itself. 

TBB COURT: No, no. You have referred to the 

100, 000 documents in your factum. The issue is 

finitely I want to know, in relation to those two 

orders ... 

MR. BBST: Yes, sir. 

THE COURT: ••• did you make the productions and 

provide the materials and answers that those 

orders stipulate? 

MR. BBST: I did. 

THE COURT: That's· the ... 

MR. BBST: I did, sir, and also ... 

THB COURT: Well then, you had better be able to 

tell me and show me because now we are ... 

MR. BBST: Yes, sir. 

TBB COURT: ... at the heart of the issue here. 

MR. BBST: All right. I have here, sir, my 
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"Answers To Undertakings, Under Advisements And 

Refusals". 

'l'BB COURT: Let's see that, and why wasn't this 

filed earlier? 

MR. BBST: Well, I didn't know - I didn't know 

what - I thought that - I guess I thought that 

these gentlemen would do it and then when I read 

in their ... 

TBB COURT: It is not their application, sir, with 

all due respect, and now you are handing to me ... 

MR. BBST: Well, I ... 

TBB COURT: Just a minute. I want the record to 

reflect. You are saying "Answers To Undertakings, 

Under Advisements, Refusals By Donald Best, 

Applicant, Stemming From His January 11th And 

January 23~, 2013 Cross-Examinations" and it 

begins - the pages are unnumbered but for the 

purposes of the record, it will be filed. It will 

be seen to encompass - has somebody got a page 

count on this? There is no page count. I have got 

to believe it is several hundred pages. I would 

think, conservatively, 250, 300 pages. 

MR. SILVBR: The letter itself is 119 pages and 

then there are attachments. 

MR. BBST: Your Honour, you told me to give 

these ... 

TBB COURT: That's fine. I am just describing now 

what I am getting. 

MR. BBST: Yes, sir. 

TBB COURT: Let' s just go through it. Well, I am 

not going to describe it any further. Go ahead, 

sir, go ahead. 
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MR. BBST: But with great respect, Your Honour, 

you didn't tell me to file it. I didn't know 

enough to file it. I obeyed your order to give it 

to them on the day that I should and I did. 

TBB COURT: All right, go ahead. 

MR. BBST: All right, sir. So this ... 

TBB COURT: So tell me how that answers all the 

questions and orders that I made of November 2nd 

and December 2nd, 2009. 

MR. BBST: Okay. You - in your orders, you asked 

some very specific things. For instance, let me 

go to the first order here, which is at Tab 25, 

the 2nd of November. Okay, number three, I 

appeared for two days in examination. 

TBB COURT: I know that. 

MR. BBS'l' : On yes, and I answered all the 

questions that were asked of me and they could 

have had me back for as many days as they wanted 

and Your Honour was quite clear about that. And 

so I did appear and for two days and I answered 

all the questions refused or undertaken. This is 

on the next page: 

(A) : "All questions refused or taken under 

advisement at the cross-examination of John Knox 

held on November 4th, 2008 and all questions 

reasonably arising therefrom." 

Your Honour, in here I have addressed each of 

those questions one by one. 

(B) "All questions refused or taken under 

advisement 

Donald Best 

at the 

held on 

Rule 

March 

39.03 examination of 

2009 and all 
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questions reasonably arising therefrom." 

Your Honour, they too, I went through them one by 

one and I answered them and I - I answered them 

to the best of my ability. I mean you can see 

what's here, Your Honour. I spent a long time, 

weeks. 

"And all questions which Justice Shaughnessy 

directed be answered on April 8~, 2009", they are 

also covered here, Your Honour. They are covered. 

"All questions relating to his employment, 

subsequent duties, responsibilities" - this is 

Paragraph (D). I answered all questions that were 

asked of me and I answered all questions 

concerning the shares. I answered them and I 

answered them and all these questions as if I was 

sitting there on November 17th and I had arrived 

or January 15th, 2010 and I've - I've done - I've 

done that, sir, and that's one of the ways that I 

fulfilled your orders. 

The other way ... 

THE COURT: Just a minute. I'm going through Tab 2. 

What I am noticing is ... 

MR. B&ST: Yes, sir. 

TBB COURT: Let me get this focused. What it 

begins with is - these pages are numbered and it 

comprises - just Tab 2 alone of the material you 

have given me comprises 119 pages. The first 

almost five pages, 4~ pages is all argument and 

the position that you have advanced and the 
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attacks that are made against Mr. Silver, Mr. 

Ranking, Mr. Roman, their law firms, clients and 

your argument. That is the first five pages. 

Then we get to undertaking number one and other 

undertakings for which I am presuming I will hear 

more, including undertaking number four, which 

includes a printout of an article on Barbados 

Underground dated October 30th, 2009, "The Shady 

Secretive World of Peter Andrew Allard and the 

Graeme Hall Nature Sanctuary: Does Barbados Need 

Any Of It?" That same article shows up in other 

materials that you have filed with this court. I 

have seen it. 

MR. BBST: They asked me for it, sir. They asked 

me to give ... 

THE COURT: All right, so that's ... 

MR. BEST: I'm just fulfilling their undertaking, 

sir. 

THB CO'ORT: The bottom of page five and page six 

relates to undertakings. Then from page seven is 

an ongoing, continuing argument of your position. 

Then we get to undertaking number five, which is 

at page 11, where you say: "A copy of Exhibit 6 

is attached to these answers. See also number 

four," referring to the article, "The Secret 

World of Peter Andrew Allard". 

Then we have undertaking number six, page 11. 

Undertaking number seven and number eight are on 

page 12. 
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Then from page 13, there is quotations of 

transcripts and again, the presentation of your 

argument, which goes from page 13, quoting 

attendances by Mr. Greenspan before me. 

Then we get to undertaking number nine and number 

ten at page 17. Up until that, it's just the 

argument and transcripts. 

Undertaking number eleven is at page 18 and then 

we begin refusals. 

Refusals begin three-quarters of the way down on 

page 18 and then goes on a long, long argument or 

an argument, I should say, pages 19 through 20, 

and then refusals two, three, and four, page 20. 

Refusals five, six, seven and eight at page 21. 

Refusal nine, ten and eleven, page 22. 

And then we begin "Under Advisements" at page 23, 

which the advisements continue on with argument 

interspersed among the matters taken under 

advisement. That's at least up to number 51 Under 

Advisement at page 35 and then begins further 

argument, which runs from page 36. We then get to 

advisement number 52, which then also refuses -

it goes into transcripts of January 11th, cross. 

Under advisement number 53, 54, 55, 56 and the 

answer to that seems to span several pages. 

Under advisement number 57, 58, 59- well ... 

MR. BEST: Sorry, Your Honour, these are page 

numbers you're quoting? 
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~BE COOR~: Your page numbers. They are your page 

numbers in the bottom corner. 

MR. BEST: Yes, sir. 

THE COURT: These advisements go on to page 47. 

MR. BEST: Sorry, page 47? 

TBB COURT: 45, advisement number 65. And then we 

begin the January 23rd, 2013 cross-examination and 

undertakings, page 48 and argument is 

interspersed on those under that refusal, 

refusal number 13 and it begins at page 50. 

Refusal number 14, page 51 and all sorts of 

references and arguments to attendances, comments 

made, attacks on the manner 

examination or cross-examination, 

in which the 

I should say, 

took place. And then we go back to refusals 15, 

16, 17 and 18, more under advisements again 

interspersed with references to the notice of 

application. 

I really don't want to spend any more time with 

this. There are refusals where there are answers. 

I will have to hear what the submissions are on 

that regard. 

And then begins a long argument or I would call 

it argument and it begins at page 103. nis 

John Knox aware that there are materials from the 

Ontario action that have been passed on blogs?" 

The answer, refusal number 104, ''The answer is 

yes," and it goes on then for several pages 

referring to affidavits of Mr. Knox and Knox's 

being aware of a conspiracy published on the 
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internet. 

Na. BEST: May I •.• 

THE COURT: I see more refusals. The refusal 

numbers are all over the place. I take it the 

bracketed number must be the transcript pages 

which are up to 1447, at least that page as 

indicated at page 114. And John Knox under 

advisements begin at page 115. 

MR. BBST: So I went through the transcript and ... 

TBB COtmT: I don' t know how much t irne it would 

take. In any event, that is a fair description at 

Tab 2. I guess we will take the morning break now 

and then we will come back. 

I just want to advise you, Mr. Best, that it is 

now twenty minutes to 12:00. I have given you up 

to one o'clock. We are going to take a very brief 

break - I hope the staff is happy with that -

10 minutes, no more, and we will resume. But 

please, sir, I just caution you, manage your time. 

RBCBSS (11:36 AM) 

RESUMING (11:54 AM) 

THE COURT: Yes, Mr. Best. 

MR. BBST: So, Your Honour, to keep on the subject 

of have I now fulfilled everything, I truly 

believe I have. 

The memory stick that I provided, thousands of 

documents, which fulfills their request. I 

answered questions during two days of cross

examination and that's all they wanted and I gave 

them what they wanted. Now, I don't know if 
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Your Honour has read the transcripts of those 

cross-examinations. 

THE COURT: No. 

MR. BEST: All 

January 2 3rd ••• 

right, Your Honour. On 

THE COORT: Well, look, I don't have to be taken 

through it because the factums describe where the 

examinations took place. I know they took place, 

certainly the second one, in Barrie. I don't know 

where the first one was. Was it Barrie as well? 

MR. SILVBR: Both. 

THE COURT: And where you have made references, I 

have seen those references to it. 

MR. BEST: All right, Your Honour. 

THE COURT: Please don't - please don't read me 

the transcript. 

MR. BBST: All right, Your Honour. 

THE COURT: The transcript is meant to focus me to 

specific areas. You understand if you give a 

memory stick with 100,000 documents and I have 

three banker boxes principally with all of your 

materials - let's say 96 percent, 95 percent are 

your materials. You can't possibly expect, with 

all my other conunitments, for me to get into 

100,000 documents on a memory stick plus three 

banker boxes. That is why we have factums and we 

have affidavits. It is why I am trying to stay 

focused and trying to keep you focused on the 

issues. I did a lot of preparation. I did a lot 

of reading. I am not talking about one day here. 

I am talking about several days I spent, and 

evenings and weekends, trying to get up to speed 
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to deal with this.. In fairness, I am trying to 

give you a fair hearing, so I am sensitive when 

you make the suggestion you are not getting a 

fair hearing. I have done everything I can, 

Mr. Best. I say no more and I will let the record 

speak for itself. Go ahead. 

MR. BEST: Well, Your Honour, on the memory stick, 

the documents are in fulfillment of their 

questions and your orders and also when I 

answered the questions and the transcripts show 

that I answered the questions. And it was very 

di ff icul t, the two days, and I don't know - I 

know you - it was very difficult during the two 

days, Your Honour, and I remained calm while, 

frankly, there were objects thrown at me, 

outbursts, foul language. 

TBB COURT: All of which you made reference to in 

your answers and undertakings. 

MR. BEST: All right, Your Honour. 

THE COURT: I saw it.. I mean I sped read the 

material as it was presented in this "Answers to 

Undertakings, Under Advisements and Refusals". 

MR. BBST: Very good, Your Honour. 

Now, I don't have - they wouldn • t give me the 

audiotapes of that. They said it would take your 

order. I'm not about to ask you for your order 

because I know - well, I wish I could but in any 

event, if you listen to the tapes, you would see 

exactly how I complied and how it was an un -

I've never seen anything like it in my life and 

I'll leave it like that, Your Honour, because the 
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tapes would speak for themselves, they really 

would, as a transcript just cannot. 

Now, Your Honour, you said to Mr. Ranking and 

Mr. Silver that I could - they could take as many 

days as they wanted. They took two and I did it. 

THE COURT: I think I ordered that there be cross 

and then I think the request was made that as a 

result of the materials that were then being 

delivered, that a further day was going to be 

required and I granted that. That is quite 

correct. That is one of my endorsements. 

MR. BEST: Yes. Your endorsement actually 

indicates - I forget the words but as many days -
as many days, not just one, but in any event, 

Your Honour, I attended and I answered those 

questions and I did so very well and with great 

respect and I did so very well under very trying 

conditions. I believe the conditions that were 

established there were intended to make me do 

something and I didn't respond. I'll leave it at 

that. 

I also, in my 119 pages plus exhibits of the 

answers, which you have seen, I answered all of 

the previous stuff going way back, stuff that 

isn't even relevant and in 2010, there was the 

de-privileging and release of my and my company's 

entire files from Mr. McKenzie, a hundred 

thousand pages. And let's remember, Your Honour, 

the idea was they wanted somebody to pay for 

their costs and they wanted to bring Mr. Allard 
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into it and you know, that took like three 

documents. And so they got everything they want 

with all those things and I have ... 

TBB COURT: Well, Mr. Allard was involved. As you 

read decisions, Mr.· Allard was involved way way 

back. 

MR. B:IS'l': My point, Your Honour, is that - is 

that even with the release, the de-privileging 

and release of a hundred thousand documents - and 

I'm not even talking about the side issues of 

identity information and other people, dozens of 

them. I'm not talking about that. 

'!'HE COURT: You've made that point. 

MR. BEST: Yes. 

TBB COURT: I read that. 

MR. BBST: But I'm talking about the documents 

themselves were exponentially far more than they 

would have received had I been there, had I been 

able to be there and I haven't addressed that yet 

and I'll address that briefly. 

But Your Honour, what I'm saying is here, as I 

stand here now, I have - Your Honour, I have 

great respect for the court. I have great respect 

for you. 

THE COURT: Good. 

MR. BBST: I am in fear and respect and 

Your Honour, I've done it. I've done it to the 

best of my ability. Now, I will say, Your Honour, 

that these gentlemen wanted to be never finished 

and they have acted in a manner that shows me 

that - what their intent is and they have said 
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that in their materials. You've got it. 

TBE COURT: Mr. Best, they have clients. They have 

clients who instruct them. Mr. Silver and 

Mr. Ranking are not parties to the proceeding. 

They are counsel. They are legal counsel. They 

represent the parties named and you know who they 

are. 

MR. BEST: Well, Your Honour, I ... 

THE COURT: It's not fair to comment in that 

regard. They have received instructions and they 

are following their clients' instructions. 

MR. BBST: Did their clients instruct them to 

throw objects at me and swear at me? 

THE COURT: All right, you've made your point. 

Let's move on. 

MR. BBST: I will, Your Honour. I hear you but I 

think that the issue of their intent when you 

1 is ten to them - Your Honour, I mean I've just 

done everything. With great respect, sir, I've 

done everything and the materials that I 

submitted, the answers that I gave during cross

examination, all the materials, and I've - and 

I've answered everything, Your Honour, that I 

possibly could to the best of my ability. 

Now, I didn't - I was unable to be in court on 

those days that you wanted me to back in 200 9, 

2010 and Your Honour, that was a combination of a 

number of factors: fear for myself, my family. 

You are shaking your head, Your Honour. 

~BB CO~: I am not shaking my head at all. 

MR. BBST: Oh, I'm sorry. 
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THE COURT: Please don't interpret me as shaking 

my head. 

MR. BBST: I apologize, Your Honour. I thought you 

would tell me to stop talking. 

TBB COURT: If you meant that as an off-handed 

comment, that's fine but I am not shaking my head. 

Please, sir. 

MR. BBST: All right, Your Honour. 

In any event, I wanted to put in an affidavit 

which would have brought all that together and 

included a lot of new information and just this 

one point - and I won't dwell on it, Your Honour. 

You looked at my ''Answers to Undertakings and 

Advisement" and sort of with a little comment - I 

forgot what it was and it was about how I went on 

and on in one of the questions. 

THE COURT: Oh, no. No, several questions. 

MR. BEST: Sure. 

TBB COURT: You made argument. 

MR. BEST: Sure. 

TBB COURT: And advanced the argument and referred 

to other transcripts. I certainly made that 

comment, not once. I made it several times by 

perusing as best I could the ... 

MR. BBST: Okay, I guess - I guess I'm talking 

about how, in the case of - for instance, I was 

accused of certain things and we now know from 

forensic records and reports and frankly, what 

Mr. Iain Deane, Mr. Andrew Roman's client said 

on-line and wrote on-line under his own name - we 

now know that that whole mess they accused me of 

was actually part of their campaign and that is 
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seen in the John Knox affidavit where they give 

the - where Mr. Knox gives the forensic evidence 

to show that, for instance, some of the threats 

that were coming to my witnesses originated 

actually at Miller Thomson over a number of years 

in Toronto. 

Anyway, what I'm saying, sir, is that there has 

been a long-term campaign of harassment, criminal 

acts to do with this case against my witnesses, 

myself, me and there's actually - one of the 

justices in Barbados has commented on this very 

cultural phenomenon in Barbados and I have a 

little bit of that here. I'll just - it's Justice 

Randall Worrell was interviewed in an article in 

the "NationNews", which is a big newspaper down 

there, and he was talking about how witnesses in 

Barbados don't talk because they're threatened. 

They're killed. They're burned out. 

Then we had in Canada, Professor Hans Machel, 

University of Alberta. He was tasked to go down 

to Barbados and investigate a cave-in where many 

people died and such and he said, and I quote 

him: 

"I found out many more things that the public 

has a right to know but that have been hidden 

so far. I encountered an atmosphere of 

frustration and intimidation nourished 

especially under the previous BLP government. 

I met several individuals who were afraid to 

speak out for fear of losing their jobs, 
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bodily harm, or having their houses burnt down 

if they ever went public with what they know. 

I will speak for them." 

And indeed he testify at the Arch Cot inquest 

Then there's another article here, Thursday, 

July 5th, 2012, in the "NationNews" and it talks 

about poaching of sea turtles and such but it 

gets to the point where it says that nobody will 

help the police because the witnesses are afraid. 

They are afraid that they will be attacked for 

going to court. 

Now, Your Honour, not all societies are the same. 

Canada has its problems. The U.S. has their 

problems. Apparently, Barbados has this 

particular problem with witnesses in their courts. 

May 31st, 2012, a firebomb attack of a lady at her 

horne, Ms. Shirnell Gill, pointing to the blacked 

and broken window through which the Molotov 

cocktail was thrown. There's many many articles. 

It's a national problem that even the judiciary 

acknowledges. 

THE COURT: So you are linking this to the reason 

why you didn't attend ... 

MR. BBST: What I'm saying ... 

THB COURT: ... not just in relation to November 2nd 

and December 2nd but the other date, January the 

lOth when I gave you the opportunity to attend in 

court, this is how you are connecting this 

argument. Is that it? 

MR. BBS'l': What I' rn saying, sir, is Your Honour 
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has previously indicated that the attacks on my 

family and my witnesses are - and once again, 

Your Honour, I'm scared, frightened to put words 

into your mouth. 

THE COURT: You are and you have made this in the 

factum. 

MR. BEST: Then I don't want to do it. 

THE COURT: You take discussions that I had and I 

indicated the whole issue of safety of these 

witnesses, of John Knox, Mr. McKenzie. I had 

spent several days. I wrote a ruling on it. I am 

saying to you I was not oblivious to that issue. 

I made findings and I made rulings. You are 

trying to bring it back up and revisit it. I tell 

you my rulings will speak for themselves. My 

decisions, they were written decisions. You have 

them so you can ... 

HR. BEST: I hear you, Your Honour, and ... 

THE COURT: No, I don't appreciate that when you 

take words, and I saw it, and you don't put it 

into context, it misrepresents exactly what has 

taken place but you know what, we have 

transcripts and another appellate court can look 

at what I said and they will measure what I said. 

MR. BEST: Your Honour, I don't mean to offend you. 

I don't know what I'm doing here. 

THE COURT: You are not of fending - I am just 

saying to you, please, sir, it is repetitive. If 

you want to link why or tell me why, in terms of 

purging your contempt, you didn't come in 

January ... 

MR. BEST: All right, Your Honour, I' 11 speak to 
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that. 

'I'D COtJR'.r: ... when I opened up the opportunity, 

January 15th, 2010. 

MR. RANKI.NG: The 15th, Your Honour. 

TBB COURT: Yes, 2010, why you did not come, which 

is now more than three years ago but then I 

understand it, but I am just trying to look at 

your time. We now have - you have got 45 minutes 

left. I just want you to make best use and stay 

focused. Go ahead. 

MR. BBST: Your Honour, I said there was two parts 

to this business of my satisfying the court. One 

was - one was that I have satisfied. I have done 

everything I can now and that's my position and I 

think I have given you evidence to see that, sir. 

TBB COURT: Yes, I see that. 

MR. BBS'.r: Now ... 

TBB COURT: Well, I hear the argument. 

MR. BEST: Right. 

THB COURT: There's two parts. The second part? 

MR. BBST: The second part, Your Honour, is why 

was I unable to attend. Why did I not attend? 

TRB COURT: Right. 

HR. BBS'r: Was I able to at tend and why did it 

take me so long to get back here? Well, 

Your Honour, first of all, to set the stage - and 

once again, I wish I had been able to put in that 

affidavit. I'll say no more. 

TBB COURT: What affidavit, sir? 

MR. B~ST: The affidavit that I wanted to put in 

which brought all the long campaign of threats 

and intimidation and criminal acts against my 
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witnesses, myself and I and Your Honour did not 

allow me to submit that. 

TBB CO~: I didn't even make that. 

MR. BBST: I'm sorry. 

THE COURT: I didn't make that ruling, sir. I 

don't know where you are. 

MR. BBST: Okay, then maybe ... 

THB COUR'l': I am just basically saying to you I 

know what the history is. I didn't make - please 

don't ... 

MR. BES'l': All right. 

THE COURT: I did not make a ruling on any 

affidavit. I don't even know what the affidavit 

is and I am not sure that even the respondents 

have been provided with this affidavit. 

MR. RANKING: Perhaps, and obviously through 

Your Honour, if Mr. Best could identify the 

affidavit that he's referring to, when it was 

sworn'? 

'l'BE COUR'l': Yes. What date was it sworn? 

affidavit is it? 

Whose 

MR. BBST: Okay. I had asked you for permission to 

put in - you know what, rather than me going off 

my memory, Your Honour, I would like to - it must 

be in one of the transcripts here. Rather than me 

go off my memory, I would like to ... 

MR. RANKING: What is the affidavit date? 

MR. BEST: I would like - the affidavit was to do 

with bringing together - you know, the affidavit 

was to bring together a comprehensive index and 

history of all the incidents, safety and security, 

criminal acts against the witnesses over the 
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years. Now, Your Honour, let's - let me find that 

over lunch. 

'l'HE COURT: No, no, no. 

HR. BBS't: No? 

TRB COURT: No, no, we are dealing with it now .. 

Over lunch - the respondents are beginning this 

afternoon. Have you got that affidavit that you 

are referring to? Is it there in front of you? 

MR. BBST: No, Your Honour. 

THE COUR~: You never put it together. 

MR. BBST: No. You know what, Your Honour, rather 

than go from memory, please, let me - let me find 

it in the transcripts over lunch and ... 

TBB COURT: If your reference is to the fact that 

I am aware of the allegations, the sordid history, 

the various experts who testified when 

Mr. McKenzie was representing your company, I 

have been through that. If that is the comment 

you are looking for, I acknowledge that I said 

that. 

MR. BBST: Your Honour ... 

THE COUR~: I also have indicated that I have 

written - I gave written reasons on that entire 

issue and they are in the materials. So if that 

is what you are referring to, 

certainly said that. If you 

let's say yes, I 

want to draw a 

distinction that somehow it's Mr. McKenzie, his 

witnesses, as opposed to your family and their 

security, well then that is a distinction you can 

draw but let's accept certain premises and move 

on because this is not that kind of an absolute 

technical argument, Mr. Best. I am trying to deal 
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with your ability to comply with the orders, 

purge your contempt of my order of January the ... 

MR. RANKING: 15th. 

~BB COURT: January lStb, 2010. 

MR. BEST: Let me just say this, Your Honour. In· 

leading up to - leading up to October of 2009, 

there had been a long history that I was aware of, 

of criminal acts all associated with, shall we 

call it, my side of the case, against my 

witnesses, and I was aware of all that. 

TBE COURT: Your witnesses being who? John Knox? 

MR. BBS'l': The Knox, all those - all the Knox 

family and their extended family. There were also 

incidents against persons who were thought to be 

associated with ... 

THE COURT: All this relates to blogs, correct? 

That's where the threats came through, on 

underground blogs? 

MR. BBS~: Your Honour, some threats carne through 

on blogs and please, if I could finish - and 

after those threats were made, there were, for 

instance, follow-up arsons. So some actually came 

via email as early as 2003 and 2004. The ones 

from Miller Thomson started coming in 2004, very 

disturbing, and there were home invasions. There 

were vehicles that were ... 

TBB COURT: All right. 

MR. BEST: ... sabotaged. So what I'm saying, it's 

not just somebody saying something on the 

internet, sir. There were real acts of violence 

and criminal acts, including identity theft and 

mail theft all interspersed with that. 
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Now, that leads me - how I got to October 30th. On 

October 30th ... 

THE COURT: 2009? 

MR. BBST : 2 0 0 9. 

THE COURT: Yes. 

MR. BBST: All the information or a great deal of 

the information that Mr. Ranking's private 

investigator had gathered was published on the 

internet, including my identity information and 

I'm sure you're aware, Your Honour, that that's a 

criminal offence. And I knew from reading the 

article although I didn't know it was 

Mr. Ranking who had hired the private 

investigator at that time, I knew that the police 

community had been somehow penetrated and was 

giving information. So that sets the stage. 

And then, on October 30th, that was published and 

things began to happen because there were calls 

not only on that website but some others and 

excuse my language, sir, one of them was called 

"Cat Piss and Vinegar" and there were other and 

biker websites that exhorted persons ... 

THB COURT: You have raised this in your factum. 

MR. BBST: Pardon? 

TBB COURT: You have raised all these issues in 

your factum. 

MR. BBST: All right, sir, I'll ... 

THE COURT: So I am trying to understand how you 

focus the argument. 

MR. BEST: All right. Then, Your Honour, one of my 

children was approached and a person threw down 
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an article, one of the articles and the threats, 

and asked my child whether they were related to 

me and my child lied. My child had to lie. 

TBB COURT: Again, isn't this in your factum about 

your child being approached? 

MR. BBST: It's in the affidavits, I'm sure, sir. 

THB COURT: Yes, I am sure it is, so I am aware of 

it. 

MR. BBST: Oh, okay. Yes, sir. Okay, so - and then 

I was assaulted. I was assaulted on the street 

while walking early in the morning, November sth. 

TBB COURT: Where? 

MR. BEST: Near my horne, sir. 

THE COURT: Where? 

MR. BBST: Your Honour, I was in my neighbourhood. 

TBB COURT: No, I am asking you specifically, city, 

town, country. 

MR. BBST: Your Honour, if I ... 

THE COURT: Just answer my question or do you not 

want to answer it? Just say, "I don't wish to 

tell you, sir." 

MR. BEST: Well, let me ... 

MR. RANXI'NG: I can tell you, just as an officer 

of the court, I have gone through this entire 

line of questioning and every single question of 

the sort that Your Honour has just asked was 

refused. 

MR. BBST: If I could ... 

TIIZ COURT: No. You know what, I as ked a very 

specific question. Your response can be, 

"Your Honour, I would prefer not to tell you," 

and that answers the question. 
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MR. BBS~: Your Honour ... 

TBB COUR~: I don't want to waste this time. 

MR. BEST: I would prefer not to give - in the 

history of what has happened and continues to 

happen, I prefer not to say in a public forum 

where my family either lived or lives because 

it's their safety and I ask Your Honour to 

understand that. 

So, right away, that was the end of it. I booked 

a flight for the family and we left Canada and we 

headed ... 

TBB COURT: So that answers the question. You were 

in Canada at the time. 

MR. BBST: Yes, Your Honour. 

THE COURT: Right. 

MR. BEST: But I knew nothing about anything. 

THE COURT: Well, Mr. McKenzie didn't keep you 

advised? Is that what you're saying? 

MR. BEST: Sir, he did not. He had resigned as my 

lawyer and I left Canada on November 11th because 

of everything that had happened and I travelled 

and - to New Zealand where I expected I would be 

able to settle down and be safe but that didn't 

happen. And Your Honour, you have to also 

remember my history, my personal history. I think 

you've probably acknowledged that it's in all the 

materials. 

So I left, took my family. I had never had to 

appear in this case in court. I had never had to 

appear.. I didn't know and as a matter of fact, 
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many of the things that were said to have been 

sent to me never arrived, never arrived at all. 

Some material caught up June and July of 2010. 

But what I'm saying, Your Honour, is I was 

unaware of January 15th. I had not been served 

with the materials. I had not been served with 

previous materials for December and Your Honour, 

I have not been able to cross-examine on any of 

this but, Your Honour, the stuff that they said 

they sent me and that they told the court that I 

had that I said I had received, and they 

falsely told you that. 

I was in legitimate fear for myself and my family 

and it was Mr. Ranking and Mr. Silver's clients 

and their supporters and indeed, some of the 

things that Mr. Ranking and Mr. Silver said to me 

on November 17~ - they didn't care. They wouldn't 

help me even if they could to find out who was 

doing criminal acts against my family. 

Your Honour, if you'd listen to the tape, you'd 

hear some of the humour in their voice. 

THE COURT: I have read the transcript. 

MR. BEST: I understand, Your Honour, but as I say, 

it's another thing to hear the voice and to hear 

all of them say they had no idea who hired the 

private investigator when in fact, everybody was 

there to cross-examine the private investigator 

and Mr. Kwidzinski. 

So, Your Honour, there were people who either 

were hired in New Zealand or who - you know, 
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whatever, they began searching for us. I had 

intended to stay in New Zealand where I had 

relatives but we were unable to, so I left and I 

didn't get my mail for a long time. 

But Your Honour, I began to search for a lawyer 

and it was a very difficult process, let me tell 

you. And even Mr. Greenspan took over a year, and 

there was another lawyer before him, and there 

were actually some other lawyers too. I have done 

my best to get back as soon as I could. I have 

fulfilled your orders, Your Honour. I deeply 

regret that I was unable, that I was prevented, 

and that I didn't know about this at first and 

that when I knew a process was in place, I wasn't 

served with a lot of stuff and I didn't know a 

lot of the exact things and I was run off and the 

attacks still continue. 

So, Your Honour, I've never not attended court in 

my life before. There was a good reason why I 

could not, many reasons, some of which were I 

wasn't told about it and I wasn't served. Others 

were. I was being threatened by the very people 

who demanded I be convicted for this, and that 

story is yet to be told. 

So, Your Honour, that's - that's what I have to 

say. I have fulfilled my orders and I've done my 

best and I wish I could have done it before but I 

didn't know about it and if I had been tied up -

let me put it this way. If I'd have been 

kidnapped and held in a closet with a gun to my 
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head and I was unable to discover or to have 

freedom to move, as silly as that situation 

sounds, in many ways it was very much what 

happened to my family and me. 

And Your Honour, you've seen some of the proof 

here as to who was doing that and believe me, 

Your Honour, since you sat on this case, there's 

a lot more proof that has come forward and 

Your Honour, it's real. I had to protect my 

family and as I say, in many cases I couldn't - I 

didn't know about it so I couldn' t come. And 

Your Honour has been told falsely that I received 

certain documents and that I said I received 

certain documents. That's not true. 

I also notice other things that are strange in 

the paperwork like when an affidavit of service 

is served and it's said that something was sent 

by Purolator. A Purolator courier receipt would 

be the normal thing that would be filed. So many 

things like that and I'm not going to go into the 

minutia of that, Your Honour, but that is what 

I'm saying about the issues of your order and me 

fulfilling them. I have now fulfilled them a 

hundred percent and I regret that I couldn't 

fulfill them at the time but I was unable to as 

much as if someone had that gun to my head, 

Your Honour. Plus, I didn't know about a lot of 

it and that is what I have to say about those 

subjects, sir. 

THE COURT: Thank you. Who is leading off, 
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Mr. Silver? 

MR. SILVER: I'm going to go first, Your Honour. 

THE COURT: Or are you finished, Mr. Best? 

MR. BEST: Well, I had other things that I 

wanted ... 

THE COURT~ Oh, I'm sorry, back down. That sounded 

like a conclusion. I didn't mean to rush you. You 

have got another 25 minutes, so go right ahead, 

sir. You organize what you want to say. I wrongly 

interpreted that as your final comment but you go 

right ahead. 

MR. BEST: Well, that was ... 

TBB COURT: If you've got other things to say, you 

say them. 

MR. BEST: I was addressing a situation that I 

thought you wanted me to address, sir. 

TBB CO~: Yes, that's fine. 

MR. BEST: One moment, please. 

Your Honour, I wanted to speak to the issue of 

the November 17th, 2009 conversation and what 

preceded it and to try and place into context for 

you everything that happened and what was said 

and some paperwork that's very relevant so that 

instead of considering phrases out of context -

and Your Honour mentioned context and I - I hear 

you, Your Honour, and you are well aware that 

context is so very important and I'll illustrate 

it this way .. 

A man and a woman are walking down the street and 

they meet and the man says to the woman, "Hey, 

great to see you again." If they were high school 
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sweethearts or co-workers and they had a lovely 

time at a party the week before, "Hi, great to 

see you again," is nothing more than ''Hi, great 

to see you again." But if he was put away for 

five years for raping her or used to beat her, 

then, "Hi, great to see you again," takes on a 

different meaning and of course, Your Honour, I 

know you know this. I just make the point. 

So what I'm saying is how important it is when 

people say this and people say that or say that 

this phrase means that and not this. It's 

important to start right at the beginning, what 

people said, what they knew, and I would like to 

do that. 

Your Honour, the Van Allen affidavit, which has 

been filed as an exhibit several times in various 

affidavits, including mine, but was not filed 

until long after the information from it appeared 

on the Internet - Mr. Van Allen's affidavit was 

sworn October 218
t, 2009. Now, on page three, 

Mr. Van Allen says that on October 7th, 2009, he 

was hired by Gerry Ranking, October 7th, 2009. So 

Mr. Ranking knew that he hired him and if we go 

to Mr. Ranking's - I'm sorry, the invoices from 

Mr. Van Allen to Mr. Ranking that have been 

redacted, there's enough in there to also 

indicate that Mr. Ranking and Mr. Kwidzinski 

worked with Mr. Van Allen to put together his 

affidavit. So, Mr. Ranking knew all about 

Mr. Van Allen. 
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Now, on October 27th, 2009, Mr. Kwidzinski swore 

an affidavit and attached to that affidavit as 

one of the exhibits was a printout of my driver's 

licence number, Don R. Best, and also my medical 

status and height and such and address 

information from the Ministry of Transport 

records. So that information was all known and 

Mr. Silver knew about Mr. Kwidzinski. So did all 

the lawyers. Why? How do we know that? Well, 

there were letters sent out because Mr. - one of 

the lawyers wanted to cross-examine Mr. Van Allen 

and Mr. Kwidzinski and the lawyers fought that. 

They didn't want that to happen, so there were 

letters and a series of emails and we know that 

because I have a couple of them, which I have 

included as exhibits in some of the affidavits. 

But we also know that because on November 17th, 

after they hung up on me, they tal ked about it 

but the telephone didn't hang up, so I recorded 

it and I listened. 

TBB COORT: And you wrote a letter that is in your 

materials. 

MR. BEST: Mm. 

TBB COURT: I have read it. 

MR. BBST: Okay. So, on October 30th, after they 

had done all this work with Mr. Van Allen and 

they have sent the product of his investigation 

out to their clients, according to Mr. Silver, 

and so they've done that, it appears on the 

Internet with threats, death threats. It just 

morphs into - it went nuclear. And I must say, 

Your Honour, and I have put in there are all 
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sorts of guidelines by the Supreme Court and 

Canadian Judicial Council and the Law Society of 

Upper Canada and the whole works about putting 

driver's licence numbers and other identity 

information into affidavits. Even the Ministry of 

Transport says in the normal agreement, like it 

probably has, and I would have asked - cross

examined on this but I wasn't allowed to cross

examine. Even the Ministry of Transport, before 

they allow you to, for instance, include like the 

printout or the information from Ministry records 

in an affidavit, it needs a judge's order and 

they have to be notified of it and they have to 

be able to appear to do that and there is all 

sorts of things about redacting the information 

too, and that starts at the Ministry of Transport 

regulations and goes all the way up, you know, to 

the Criminal Code. 

But no, they put it on 1 ine. They put it in an 

affidavit. They distributed it to their clients 

in an atmosphere where they knew the history of 

what was happening. So they were well aware. 

Now, on November 12th, there was an Andrew Roman 

letter to all counsel regarding Kwidzinski and 

Van Allen, the cross-examination on November 17th, 

2009 and you know, so - and this letter went out 

to all the lawyers, all the lawyers, and so 

everybody knew about it. 

Now, on November 17th, 2009, I called 

April30, 2013 

380 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

80 
Nelson Barbados v. Cox et al 

Submissions on Application to Purge Contempt (Best) 

Victory Verbatim from a location in the South 

Pacific. I was out of the country. I had left on 

November 11th and I had discovered on the 16th, as 

Your Honour knows. So when all the lawyers and 

Mr. Ranking and Mr. Silver spoke to me, they knew 

who hired the private investigator. They knew 

because of Mr. Van Allen's affidavit where he 

says that he got the information from the Toronto 

Police Association and everything and if we 

compare Mr. Van Allen's affidavit and 

Mr. Kwidzinski's affidavit with the article on 

the "Barbados Underground", it's a cut and paste 

in many areas, Your Honour, just cut and paste. 

So, they knew and yet when I asked them - and I'm 

speaking with Mr. Silver, and the transcript's 

there. I would like to lead you through it and 

listen to it but - because, once again, it's 

important in context and to hear the tenor of 

their voices as they talked to me. Everybody in 

the room knew. The joke was on me. Everybody knew 

who hired the private investigator. Everybody 

knew by what I was saying that the information 

that I was saying was posted on the Internet 

whether they knew it or not. 

In that same article posted on the Internet, 

Mr. Silver's firm posted something, Cassels. They 

posted at an internal address, and I address this 

in my December 1•t letters to you and to the court 

and to the lawyers. They posted, Cassels did, a 

very special internet address to download 

documents from Cassels and this was posted in 
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"Barbados Underground" and it was also posted in 

the "Comments'' section of "Barbados Underground" 

which means that multiple people can do that. 

Now, bear in mind, we already know Miller Thomson, 

because of the Internet IP information and 

forensic information, that they have been active 

anonymous postings on the Internet. Mr. Roman was 

cautioned about that in writing, and that's in my 

affidavit too. 

So, that sets the stage for that telephone 

conversation, Your Honour. And in that telephone 

conversation, I told all of them that I had not 

received a copy of the order, your November 2nd 

order or order dated November 2nd. And in fact, 

Your Honour, whether we're talking about a signed 

copy or an unsigned copy doesn't matter. That's a 

red herring. Read it and listen to it. You'll see 

that over a dozen times - and these two quizzed 

me about it. They cross-examined me about it. 

"Did you get the November 6th package?" "No," said 

I, "No, no. Send it to me. No." 12 or 16 times I 

said words that were very direct, very forceful. 

And then they walked out of the room and they 

created their statement for the record. Now, 

Your Honour, I wanted to go on the record. I 

begged them to go on the record. That's quite 

evident in the transcript .. I was doing what I 

could with what I had but they didn't want me on 

the record. But the minute I got off, they 
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created a record. 

What record did they create? They had the ability, 

as I asked, to do it verbatim, to have a real 

record for Your Honour. They didn't do that. Even 

if they were going to insist that I appear and 

they didn't want to do it by phone, they had the 

ability to do that, to make a record, a proper 

record for the court, and I asked them to and 

they didn't. 

So what did they say in that statement for the 

record? That I acknowledged I got it, that I 

acknowledged I'd got a copy of the November 2nd, 

2009 dated order .. Whether signed or not, nobody 

discussed it. That was just - that's just damage 

control afterwards. So they made their statement 

for the record and then they submitted it and 

there was a package sent to me and when that 

package arrived in New Zealand - and I had given 

these gentlemen the indication of when I picked 

it up and also when it arrived. 

Your Honour, I found that the first time they 

sent me a copy of your signed order was the 18~. 

It was dated the 18th. It didn't hit the post 

until the 19th. And I did not get this sixth 

package, November 6th package they claim they've 

sent. 

~BB COURT: Mr. Best, you have five minutes. I am 

just watching the clock, so if you have got 

further points, you had better get to them. 
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MR. BEST: Well, Your Honour, I - bearing in mind 

that and then what I wrote - by the way, they 

sent me on the - on the 19th they sent it to me 

and I received it I think on the 25th in 

New Zealand, November, 2009. They sent me a copy 

of their Victory Verbatim transcript, their 

statement for the record, and I looked at it and 

I wrote those letters to you and to them, sir, 

because I could see that they had fabricated 

evidence. 

So when Mr. Ranking spoke for himself and 

Mr. Silver in front of you on December 2nd, it was 

in context of having received my December 1st 

letter and the jig was up. They were revealed as 

having created a false statement for the record. 

THE COURT: And you could have come on January the 

15th, 2010. 

MR. BBST: Your Honour. 

TBB COURT: Appeared before me and made those 

submissions. 

MR. BEST: Your Honour, I did not know January 15th 

was happening. I was also under attack and in 

great fear for myself and my family. I haven't 

even told you about our car being shot up. I have 

told you about it in the first affidavit but 

Your Honour, I was on the run because of actions 

from the cumulative defendants and some of their 

legal counsel and that can be proven. 

TBB COUR~: You are saying you are on the run as a 

result of the actions, among others, of 

Mr. Ranking and Mr. Silver. Is that what you are 
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telling this court? 

MR. BBST: Well, let me- let me ... 

TRB COURT: No, no, I am just asking. That is what 

you said. 

MR. BBS'l': Actually, I said some of the lawyers 

and some of the people and some of the defendants 

and their supporters. Now, I have not yet had a 

chance to cross-examine and I ... 

TBB COURT: You have made that point. 

MR. BEST: Yes, Your Honour, and also to gather 

the evidence that would be at their law firms 

about their communications and such. 

THE COURT: Whose law firms? 

MR. BBST: These gentlemen's law firms. 

TBB COURT: Mr. Ranking and Mr. Silver. 

MR. BZST: Yes, sir. 

TBB COURT: Right. 

MR. BBST: But when they knew what they knew and 

about who they sent the materials to because that 

would be another way of tracking down who was 

responsible for the criminal acts against my 

family but these gentlemen didn't care. They told 

me. It's right in the transcript. 

So all of that together, Your Honour I plus the 

fact that I didn't receive, because I was on the 

run in fear for my family, plus what, you know, 

Miller Thomson was doing and - I didn't know it 

was them at the time but that was all part of the 

party. And Your Honour I when I discovered what 

had happened I started working to try to find a 

lawyer to get back here to you and it took me 
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this long. And even now, it just amazes me that 

I've had so many lawyers who, right in a 

straightforward way, tell me and they have 

listened to the conversation and they don't want 

to go there. 

So, Your Honour, that is an abbreviated version, 

a very abbreviated, of what - how those - how it 

was that Mr. Ranking and Mr. Silver deceived the 

court, 1 ied to me and 1 ied to you about things, 

things to do with this. Now, I have also 

mentioned about how they tried to - I believe 

Mr. Ranking, even during cross-examination, he 

tried to say oh he didn't get the December 1st 

letter. That's right in the transcript and yet, 

it was a big part of the topic of conversation on 

that day on December 2nd in court with you, 

Your Honour. 

TBB COURT: All right, anything else, Mr. Best? 

MR. BBST: Well, Your Honour, I really wanted to 

give you a comprehensive overview and I - I see 

it's one o'clock and I really would have liked to 

have walked you :through and it would have taken 

several hours just on the telephone conversation 
alone. 

THE COURT: Well, thank you. Your time is up. We 

will resume at 2:15. Thank you. 

RBCBSS (1: 00 PM) 

RESUMING (2 :15 PM) 

TBB COURT: Yes, I found the materials now. They 

were upstairs e It Is hard to believe that I had 
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more. Is that Volume 2? 

DISCUSSION WITH REGSTRAR ABOUT WHICH DOCUMENTS 

ARE NEEDED ON THE DIAS 

THE COURT: Mr. Silver. 

MR. SILVER: Thank you, Your Honour. Firstly, 

maybe I was remiss for not doing this early but I 

should reintroduce early Cohen, who is our 

articling student, who has been assisting me so 

that you know who else is in court with me. 

THE COURT: There was somebody else before her. I 

don't know he was and then there was a lady over 

on the left side of the room. 

MR. SILVER: I'm not sure who the lady was but the 

gentleman ... 

MR. RANKING: The gentleman that was here and will 

be returning is Robert Osborne and he is with PwC. 

REGISTRAR: And the other woman, Your Honour, was 

from Durham College, a student. 

TBB COURT: I guess she didn't find it too 

interesting. She didn't stay long. 

22 SUBMISSIONS BY MR. SILVER: 

23 Your Honour, I will just quickly go through the 

24 

25 

26 

27 

28 

29 

30 

31 

32 

material that we filed so that we are certain 

that you have all of what we delivered. There is 

a three-volume motion record and I just heard 

that you have located volumes one and three. 

TBB COURT: I knew I had them. They were up in my 

chambers. 

MR. SILVER: And in order to keep the volume down, 

you will see that in many places we have slip

sheeted and said that this is a document that had 
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been filed by Mr. Best so as to not duplicate, 

although it was marked as an exhibit on his 

cross-examination. 

THE COUR'l' : Yes . 

MR. SILVER: In addition, you have our joint 

factum. 

TBB COURT: Read it. 

MR. SILVER: I think that there was some extra 

photocopying done at the end with the cover page 

and index to the Book of Authorities and the 

Motion Record so you can rip that out. 

TilE COORT : Yes . 

HR. SILVER: That was our mistake. I apologize. 

And in addition, there is a Brief of Authorities. 

'l'HB COURT: Yes. 

MR. SILVER: .•. that we provided and what we've 

tried to do is at the front of the Brief of 

Authorities, we have put in four of your 

endorsements. 

THE COURT: Yes, that was helpful. 

MR. SILVBR: Your reasons. The most significant 

one, which I will come back to in a moment is the 

endorsement that you made on the contempt motion, 

which is at Tab 4 of the Brief of Authorities. I 

will come back to it but just as a reference 

point, you know that you have that. 

Let me first deal, Your Honour, with the four 

points that you raised at the outset this morning. 

You sought from us an explanation of paragraph 49 

and 55 of the factum in respect of Mr. Best's 

assertion that he has complied with the 
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November 2nd order in respect of the deli very of 

documents in advance of an examination and you 

will recall that on January 25th, Mr. Best came to 

court with USB keys and he didn't want to hand 

them over without it going through you or in 

front of you and we got those on the 25th and the 

memory key is in this envelope. 

We have looked at the documentation on that 

envelope and as stated at paragraph 49, which you 

picked up on, we say: 

Best has made some documentary production. 

However, it remains to be determined whether 

such is in compliance with Justice 

Shaughnessy's order. 

Without going through exactly what's on that USB 

key, it's a compilation of stuff from different 

places, it would appear, and we propose to 

examine him on it when we get the chance to 

examine him in accordance with the November 2 and 

December 2 orders. And so we are not seeking for 

any further production from him before that 

examination but will challenge or test the 

sufficiency of the production on the cross

examination. And so that's why we worded it the 

way we did in 49 and 55. And so at the end of my 

argument, I am going to be handing up a draft 

order of the relief that we think is appropriate 

following today and it doesn't include any 

further production from Mr. Best before the 

examination that we're still asking for. So I 
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hope that clarifies that. 

THB COURT: Well, yes and no. I guess, as I read 

Mr. Best's factum and as I was reading his 

materials, I was under the impression that 

effectively he did comply to the best of his 

ability with my orders. That's the impression I 

was left with. So, you can see I am sort of 

looking at you wide-eyed right now because it 

comes back to has he or has he not? 

MR. SILVKR: Yes. 

THE COURT: And that is what - I mean purging has 

a lot to do with - it has to do with a lot of 

factors but one of them is maybe late compliance 

but compliance. So, I guess that is what I was 

really trying to focus on. 

MR. SILVBR: So for the purposes of today, I would 

say that he has complied with that term of your 

November 2nd order that required him to produce 

documents in advance of the examination that was 

ordered for November 17th, and he did that on 

January 25th by delivering the USB key and had he 

made that production a week before November 17th, 

we would have dealt with it on the examination 

and so we are in that same position. 

But vis-a-vis the balance of that position, which 

is Mr. Best taking the position that he's 

answered all questions that were ordered to be 

dealt with back in November and December of 2009, 

in my respectful submission, what's happened is 

sometime between the two dates of cross

examination, being January 11th and January 23rd, 
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it is my submission that Mr. Best got it in his 

mind that rather than just take the position that 

this should all be set aside for all the reasons 

that he's got in his materials, he will also take 

the position that he's complying with the 

requirement to be cross-examined and that arose 

during the cross-examination on January 23rd. 

We have the transcripts from those two days of 

cross-examination at Tabs 1 and 2 of our motion 

record. So the transcript for January 23rd would 

be behind Tab 2. Because they are four to the 

page and not the customary form that should be 

delivered to the court, I also have the court 

copy of each transcript. So I don't know if you 

want that or not. They are one to a page and they 

are prepared by the reporter for the court. 

TBB COURT: Whatever works for you. I probably can 

work on either basis but perhaps I should go with 

what I am used to. 

MR. SILVER: I will pass them both up but I am 

just going to be referring to the January 23rd 

transcript for the time. 

TBB COURT: Got it. 

MR. SILVER: And if you turn to page 280. 

TBB COORT: January 23rd, page 280? 

MR. SILVER: Tab 2 of the Motion Record. It's Tab 

2 in there and page 280 of the transcript. It's 

the bottom right corner of the four-to-a page and 

the way they work, it works across and then down. 

TBB COURT: All right, so I am actually looking at 

the transcript you handed up. 
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MR. SILVER: Okay, page 280, question 1176, 

hopefully. 

THE COURT: Yes. 

MR. SILVER: And I arn asking the questions, 

Your Honour. 

Question: Are you prepared, sir - for example, 

once we've had an opportunity to review the 

documentation on the memory stick, satisfy 

ourselves whether it complies with paragraph 4 

of Mr. Justice Shaughnessy's order, are you 

prepared to attend on an examination to deal 

with the questions and areas set out in 

paragraph 3 of Justice Shaughnessy's order? 

So stopping there, he had the memory stick with 

him on the 2 3rd but he wouldn't give it to us. 

That only took place two days later when he 

appeared before you. So I was trying to get at 

what he was prepared to do to purge his contempt 

and so I ask, "Once we get these documents and we 

review them, are you prepared to be examined on 

them?" And then we get this answer: 

Sir, what we've been doing here for two days 

now is answering questions to fulfill Justice 

Shaughnessy's November 2nd, 2009 order. 

Question: No, we haven't. 

Answer: Are you sliding something in on me? 

What have you done? I mean what kind of 

Question: Sir--

Answer: No, that's -- no, no way. 

Question: -- you brought an application to set 

aside Justice Shaughnessy's order and you 
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filed affidavits and we've exercised our right 

to examine you on those affidavits.. You know 

this. So we've exercised our right to cross

examine you on those affidavits. You filed 

three. We started on the 11th, we didn't get 

finished so we're here to complete the cross

examination on three affidavits that you filed 

in support of an application to set aside 

Justice Shaughnessy's order. I'm encouraged to 

hear finally that you're willing to comply 

with Justice Shaughnessy's November ~d order. 

I think that's a step in the right direction .. 

But we don't think you've fulfilled it at all 

yet. To the extent that we get to review those 

documents -- because you need Shaughnessy's 

order which respectfully I say is ridiculous 

but, you're going to make your own bed in that 

regard -- we then have the right to examine 

you pursuant to paragraph 3 of the order and 

we're going to exercise that right. It would 

be nice to know that you agree that we're 

going to have that right and we're going to 

complete that examination. Instead what I'm 

hearing from you is you think that we've been 

doing this for the last day and a half. I'm 

telling you you're wrong. 

Answer: All right. May I respond to that ... 

Question: sure .. I mean 

Question: Not really but my saying that no 

response is required won't stop you so go 

ahead. 
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Answer: The whole purpose of the application 

and of me being examined here and of 

everything I've been answering and everything 

I've done is to fulfill the order and purge 

whatever contempt there is and that's the 

whole reason why- -

Question: I'm glad to hear --

Answer: -- I came back to this country and 

it's what I've been doing. Now, I think -

Question: Well then why don't you give me 

11 those documents if that's a true statement? 

12 Answer: ... Please let me continue. I think 

13 there's some - I think you're - I think you're 

14 trying to have some theatre here. 

15 Mr. Ranking: 

16 Theatre. 

17 Theatre for Carol? 

18 Who is the court reporter. 

19 The Witness: I fulfilled the order of Justice 

20 
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32 

Shaughnessy and that's what we're here now. 

Now, if there's some question I need to answer 

to fulfil it more . . . let's give me the next 

question, sir. 

Question: I'm not going to do that. 

Answer: You're not going to answer -- or ask 

me questions to allow me to fulfill the 

judge's order? 

Question: I did. I did. I said can I have the 

documents so that I can review them and your 

answer was no. So I'm not going to be sucked 

into this game that you are playing that 

to start asking you questions on an 
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examination that we're not even here to 

conduct. . .. 

Answer: I don't accept that at all ... 

And so what Mr. Best is asserting is that the two 

days that we spent with him, cross-examining him 

on his affidavits filed in support of this motion, 

he decided were really two days of cross

examination or the opportunity to cross-examine 

him in accordance with your order and had made 

that perfectly clear on the 23rd before we had the 

documents. He wasn't providing them to us that 

day. We made that clear to him on the 23rd, and 

yet - which was the last day of examination and 

yet, he stands up here today and puts in a factum 

that we've asked all the questions and if we had 

any more, we should have asked them and he would 

have answered them. 

In my respectful submission, it's all contrived. 

It's Mr. Best carrying on in the manner in which 

he's decided to act in this matter, which is to 

make it appear that he's doing everything he can 

and yet that not being the case. You only have to 

look at the answers to undertakings to realize 

that that's the game that's being played here. 

It's all orchestrated by, "You give me the 

questions and then I go off and write stuff that 

I think helps me and re-argue my case and send 

119 pages,'' and then stand up in the face of a 

clear indication that he's wrong about what he is 

there to be cross-examined on, stands up here and 
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says, "I've done everything and I have complied.n 

In my respectful submission, he's complied with 

the obligation to produce documents and there 

hasn't been a single question asked of him by 

Mr. Ranking or I in respect to the obligations as 

set out in your November 2 and December 2 orders. 

So that's the third point that you raised this 

morning. 

The fourth point that I will deal with that you 

raised was that - and I suppose it's in his 

materials that the costs were paid previously and 

now we're double dipping, is the way you put it, 

I think, this morning. 

THE COURT: I think I was using his words. 

MR. SILVER: His words. If you could turn, please, 

to the motion record, Volume 1, Tab 23. 

THE COURT: Okay, just one second. Motion record. 

MR. SILVER: Volume 1. 

TBB COURT: Volume 1. 

MR. SILVER: Tab 23. You will ... 

THI COURT: Just one second. I am not there yet. 

MR. SILVBR: You will recall that Mr. Ranking and 

I, on behalf of our clients, sought that costs be 

awarded not just against Nelson Barbados Group 

Ltd. but we also brought in other parties, 

including Mr. Best and Mr. Allard and McKenzie 

and his law firm, and we had actually started to 

argue that before you in February when Mr. Dewart 

announced that he couldn't carry on because of 

professional obligations and that ended those 
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attendances. And then we were, I think, scheduled 

to come back to you and we reached a settlement 

with all of the respondent parties other than 

Mr. Best. 

'l'BB COURT : '!. e s . 

MR. SILVER: And the agreement that was reached 

with those other parties is reflected in the 

Minutes of Settlement that were filed with the 

court on June sth. So you've seen these before. 

'1'HB COURT: Yes. 

HR. SILVER: And there's a couple of points that I 

want to make but staying on point, if you look at 

paragraph three and four with me, you will see 

that my clients and Mr. Ranking's clients, and 

it's agreed to by all the parties to this 

settlement agreement, which included Allard 

through his counsel, and Mr. McKenzie through his 

counsel and the law firm through their counsel, 

agreed that the payments being made, as indicated 

in paragraph one, resolve and satisfy all claims 

for costs in respect of the action against all 

the respondents listed those are the new 

respondents - except that, and I'm reading now: 

PwC, Cox defendants do not release Mr. Donald 

Best and shall be at liberty to pursue him for 

the costs, respectively $50,632.90 and $13,230, 

and contempt reflected in the order made by 

Justice Shaughnessy dated January 15th. 

And it is attached as Schedule B. 

So those numbers may be familiar to you. Those 

are the numbers that you awarded for costs in 
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favour of Mr. Ranking's client and mine on 

January 15th. 

THE COURT: Yes. 

MR. SILVBR: And then we also agreed Faskens and 

Cassels - this is paragraph four - ''confirm that 

they do not currently have instructions to pursue 

Donald Best for the costs and contempt reflected 

in the order made by Justice Shaughnessy dated 

Jan. 15, 2010 and do not currently expect to 

obtain such instructions in the immediate future, 

but such instructions may be forthcoming in the 

future depending on the circumstances." 

Well, the change in circumstances is that 

Mr. Best has resurfaced looking to set aside the 

contempt and in response to that, Mr. Ranking and 

I both received instructions that given that 

change of circumstance, we would pursue the costs 

of 50,000 and 13,000 that specifically were not 

released as part of this settlement. In fact, 

it's even stronger than that. They were 

specifically identified as not being released and 

open to us to pursue down the road. 

Secondly, the cost recovery reflected in these 

Minutes of Settlement was not a full recovery and 

so to the extent that additional amounts would be 

paid, that still wouldn't bring our respective 

clients to full recovery of costs. So there is no 

double dipping and it was specifically provided 

for in Minutes of Settlement that those costs 

could be pursued against Mr. Best as 
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circumstances afforded. 

THE COURT: Thank you. 

MR. SILVBR: I am going to make my argument and 

Mr. Ranking and I have discussed splitting up the 

argument and so we are attempting not to repeat 

what each other has to say, although there will 

be a little bit of that. 

Part of the argument that I am going to cover is 

the factual detail relating to this assertion 

that Mr. Best didn't get notice and didn't know 

what was going on and that Mr. Ranking and I 

consciously and deliberately misrepresented the 

truth to the court; an allegation, I might add, 

that it wouldn't surprise you that I find 

personally offensive. Having practiced for as 

long as I have and maintained an integrity and a 

reputation, for it to be alleged in black and 

white that I consciously and deliberately, as 

part of a plan and a strategy, misrepresented and 

lied to the court is about as offensive an 

allegation that could be made against a lawyer as 

any. And I say that not because I want sympathy. 

I say that because I am going to come back to 

that when we examine Mr. Best's conduct in 

attempting to purge the contempt and argue that 

his conduct is really just a further abuse of the 

process that's been going on throughout this 

proceeding and should attract a sanction from the 

court. 

Mr. Best's position is that - sorry. Our position 
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is that Mr. Best knowingly and willfully breached 

your orders of November 2 and 4[sic]. The January 

15th order was perfectly appropriate. The court 

bent over backwards to avoid the consequences 

that we are dealing with now both in November, 

then again in December and even in January, you 

will recall that while you made a finding of 

contempt, your order also said that he could 

still come in and purge that contempt at any time 

be fore February 22"d, which was the date set up 

for the arguments. 

Mr. Best did none of that. Instead, he set upon -

rather than purging his contempt in a remorseful 

and honest and meaningful way, he set upon a 

course of conduct which attacks lawyers, their 

clients, Your Honour, quite frankly, and the 

court system. I mean it extended to the court 

staff this morning. The attack is on credibility 

and integrity and it should not be countenanced. 

And I say that in light of the direction that 

Your Honour gave to Mr. Best and we have covered 

this in the factum. It was apparent to 

Your Honour on the motions for directions that 

Mr. Best was setting off on a path that you 

thought wouldn't assist him and wasn't relevant 

to the issues that had to be decided. So for him 

to stand up today or for him to deal with the 

stuff in the "under advisements" or for him to 

deal with it at all is bad enough but it's worse 

when it's in the context of direction from His 
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Honour, from the judge who told him unequivocally, 

"That isn't relevant. This isn't about what the 

lawyers did. This is about what you did and how 

you acted and how you are acting now." And in the 

face of that, we still hear the arguments that we 

heard. We have 119 pages that's laced with the 

lies and the deceit and the cheating that 

Mr. Ranking and I are responsible for and so 

Mr. Best has no regard, in my respectful 

submission, for this court, for court processes, 

for directions provided by the court and 

certainly for court orders. 

You will recall - and it might be helpful, just 

for markers, to turn up Tab 25 of the first 

volume of the Motion Record, which is your 

November 2nd order, and Mr. Best's complaint that 

he didn't get a copy of this order and didn't 

know what he had to be examined. 

Of course, Your Honour, that has to be considered 

in context. I agree with Mr. Best that context is 

important and the context that I want to 

highlight is that Mr. Best knew that all of this 

was going on while it was going on and that 

evidence is reflected in his own correspondence 

starting with, in this regard, a letter to you 

dated October 30th, 2009. That you can find as 

Exhibit D to Mr. Best's April 18th affidavit, 

April 18, 2012. 

~BB COUR~: One second. 

MR. SILVBR: It's a letter dated October 30th to 
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you and it doesn't appear to have been copied to 

us. That may have been the case with the first 

one and then subsequent letters got copied to us. 

But Mr. Best knew that the motion was coming on 

on November 2nd 
1 2009 and he says a number of 

things but he says, ~I know that I'm going to be 

treated fairly and so I leave it in your hands, 

Your Honour," is effectively what he's saying, 

although he doesn't say that effectively because 

he's also got to say that, you know, people have 

wrongfully attacked McKenzie and this and that. 

But the point that I'm making is that on 

October 30th, he knew that something was going to 

court on November znd that could directly affect 

him. 

Then we attend on November znd and prior to 

November 2nd, Mr. Ranking obtained an affidavit 

from Jim Van Allen. It was sworn on October 21st 

and he also obtained an affidavit from his 

associate or junior, Mr. Kwidzinski, and both of 

those affidavits were included in an amended 

Motion Record, further Amended Notice Of Motion 

that was served and filed on October 29th in 

advance of the motion returnable on November 2nd. 

And so I thought I heard Mr. Best say that, you 

know, this blog of October 30th, which I won't be 

spending much time on, was prior to the public 

filing of the Jim Van Allen or Kwidzinski 

affidavits. That's false. Those affidavits were 

filed in support of the November 2nd order. And in 
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consequence of that information with respect to 

service, you made the order that you did on 

November 2nd at paragraph two dealing with service 

of materials will be effective four days after 

mailing and couriering to these post office boxes. 

That's where the information came about the post 

office boxes was from the Van Allen and 

Kwidzinski affidavits. 

And then that issue is re-addressed on 

December 2nd but then, as we've seen, you order 

him to be examined on November 17th in paragraph 

three and it's very specific what he's being 

examined on. That's set out at (a) to (e) of 

paragraph three. And then paragraph four is the 

order that requires him to deliver documents at 

least one week before. 

And if it sounds like I am being repetitious, 

it's because I am because all of this was dealt 

with by you on November 2nd, December 2nd and most 

significantly, on January 15th, and that's why I 

said to you that I'd make reference to your 

Reasons in our brief of authorities at Tab 4. You 

will see that all of these issues that I'm about 

to talk about were considered by you on January 

the 15th. And that's important because in my 

respectful submission, Mr. Best hasn't raised 

anything new today, anything at all new today. 

Following November 2, all services thereafter 

were effected in accordance with your orders and 
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in cross-examinations of Mr. Best, I asked 

specifically whether he was taking any position 

at all that the services that were effected after 

November 2nd were not in compliance with the 

protocol set out in your order and I got no 

information. And so in my respectful submission, 

all of the services - and there's affidavits of 

service to support them all and Mr. Ranking is a 

very careful lawyer and his secretary, 

Jeannine Ouellette, does affidavits of service 

every time something was served or sent to 

Mr. Best. All of the services were in accordance 

with the protocol and so to the extent that 

Mr. Best argues, "I didn't get it. I didn't get 

the document," in my respectful submission, it's 

- I make two submissions. 

My first submission is it's irrelevant as long as 

it complied with the protocol because the 

protocol was determined by you to be a protocol 

that would bring the documents to his attention 

and service of those documents. 

Secondly, to the extent that he didn't get them, 

it was his own situation or his own carelessness. 

I mean if he chose not to check the box that 

these things were being sent to, that's up to him 

but he can't then come to court and say, "I 

didn't get it." I will come back to that point 

because it's dealt with with him in the telephone 

conversation on November 17th. 
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Following November 2nd - and for this, I would 

like you to turn to- I guess it's in Volume 2 of 

our motion record, Tab 26. The careful lawyer 

that he is, Mr. Ranking sent a letter to Mr. Best 

on November 6th, 2009 and that's at Tab 26 and it 

directly follows up on the attendance before you 

on November 2nd, which was a Monday, and he tells 

Mr. Best that you' re ordered he, being 

Mr. Ranking, tells Mr. Best that he was ordered 

to at tend on the 17th and that the order became 

valid and enforceable on November 2, the day it 

was made and "you must attend" and he enclosed a 

copy of the draft order. And he says, "We expect 

to have the draft order approved substantially in 

the same form," and he gives him a whole bunch of 

other records and it was boxes of stuff. 

We subsequently find out that there were boxes of 

stuff that arrived in New Zealand and that's 

reflected in the documents at Tabs 20, 21, 22 of 

our motion record. We had gotten production on 

cross-examination of - I guess it's UPS delivery 

to New Zealand of stuff that went to boxes here 

in Ontario, although we could never get a clear 

answer from Mr. Best as to what was in the box, 

what was in these deliveries, although I think 

there is some indication that one of them was an 

eight pound box of material. That's the third one. 

And so it all makes sense. I mean Mr. Ranking 

sent his letter of November 6th. He sent what's 

referenced in the letter. It appears to have 
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arrived in New Zealand later in November and 

notwithstanding that, Mr. Best still takes the 

position, irrelevant as it is because of the 

subservice order, that he never got it. And just 

for your bench book, Ms. Ouellette's affidavit of 

service in respect of the November 6th letter and 

delivery is found at Tab 27 of the Motion record. 

Then the next event is November 16th. Mr. Best, I 

guess, if he is to be believed, says, "I called 

Jackie Traviss out of the blue. I didn't know 

about November 17th. I knew about November 2nd but 

I didn't know about November 17th and I just 

decided to call Jackie Traviss out of the blue.n 

And I think he calls her the court reporter in 

certain places but I think we all know he's 

talking about the trial coordinator who 

apparently told him for the first time that he 

had to attend the next day and he sends a 

confirming letter to Jackie Traviss that is found 

at Exhibit E to his April 18th affidavit. And he 

says, "I informed you I have not seen any order, 

nor did" - and Ms. Traviss sort of says, "Well, 

you really need a lawyer. There's a lot going on 

here." 

But the bottom line is, respectfully, it's an 

incredible position to say that, "I just happened 

to call her out of the blue and that's when I 

found out about the examination the next day." 

He had either received the materials through 

Mr. Ranking's effort or spoke to Mr. McKenzie, we 

don't know, but he knew enough that on 
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November 17th, he calls in to Victory Verbatim and 

tapes a telephone conversation. Mr. Ranking and I 

were out in reception, just arriving at Victory 

verbatim that day, and the receptionist indicated 

that there was a call for Mr. Ranking and 

Mr. Best was on the phone and he's recorded that 

transaction, that conversation. 

The recording, or one of them, is at Tab F or 

Exhibit F to his April 18th affidavit and you have 

indicated that you've read it. 

TBI COURT: Yes. 

MR. SILVER: But it's there and he talks about 

concerns about his safety and he's told, "Well, 

you'd better file an affidavit about all of that." 

That doesn't happen and it' s important to point 

out that no one knew where he was on the 17th. He 

didn't come clean the way somebody who honestly 

wants to comply with their obligations and say, 

"Hey, listen, I'm in New Zealand." If he had done 

that, there wouldn't have been this exchange on 

the telephone about, "Can you be here for two 

o'clock? How about tomorrow? What about Thursday?" 

And there's an answer here. It's kind of 

incredible. He says, you know, how long - "I 

won't be able to get there that quickly," he said. 

I mean that's an incredible answer when you're in 

New Zealand and you're not prepared to be honest 

with people who are focused on allowing him to 

comply with a court order as opposed to playing 

games. That' s what happened. "I can't be there 

and I don't want to - I can't tell you where I am. 
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I can't tell you how far away I am," etcetera, 

etcetera. It's all in the transcript and my 

friend, Mr. Best, suggests that we don't care. I 

mean it's all there. 

To the extent that I said I didn't care about his 

safety, I said as a lawyer, "I don't care. You've 

got an order that requires you to attend and 

that's what you need to do. If there's problems 

with your safety, as a lawyer, I can't really 

help you." And so there's a twisting and a 

parsing which is symptomatic of what we hear from 

Mr. Best, but there's nothing in this transcript 

that is a misrepresentation. 

He asked about the private investigator and do I 

know - and when you look at this transcript, 

specifically, if you go to page 13 for a moment 

and I mentioned I'd come back to this. 

Mr. Ranking asked him, ''Have you gone to your 

post office box?" This is in the middle of the 

page. Mr. Ranking says, "I wanted it noted for 

everyone's record that Mr. Best has refused to 

answer the question as to where he is. He's also 

refused to answer the question that I posed 

numerous times as to whether he' s gone to his 

post office box to pick up the materials that 

were sent 

Shaughnessy's 

to him 

order 

pursuant to Justice 

and in compliance with 

Justice Eberhard's order," which was the address 

for service. "I must have asked the question 

three times and I'm noting that you're refusing 
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to answer, but - but," and so, I mean we weren't 

getting told the truth by Mr. Best. He was 

playing games with us. 

And then on the next page, there's this dialogue 

with - it starts in the middle. He's highlighted 

it. It starts at B: 

Well, it says they have a copy of a report 

from a private investigator from the firm of 

Cassels. Silver chuckling. 

I must have said, "Ha ha, from the firm of 

Cassels?" because Cassels didn't hire any private 

investigator. 

I 

I 

Best: That's what it says. 

Silver: Okay. Well, I can tell you that the 

firm of Cassels doesn't have a report on (a) 

on you. 

Best: Yes, does anyone? 

Silver: Whoever posted it, posted the wrong 

information. 

didn't even know what he was talking about and 

hadn't seen this October 30th blog. I mean this 

came as a complete surprise to me. 

Best: Well, how did this come to be? 

Silver - he wasn't sure if it was Silver or 

Ranking. It was probably me. 

I have no idea, nor do I care. 

Best: Oh, well they are calling for - I see, 

yes, guys, I get it. Whoever put this on, 

whoever let the Ministry of Transportation 

information into the public, they knew what 

they were doing, identity theft, intimidation. 
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I'm intimidated. I know exactly what you guys 

have done. 

Silver: I guarantee you, sir, that it wasn't 

me or Cassels Brock. 

Well, well, who was it then, sir? Who hired 

the private investigator? 

I have no idea anyway, so ... 

because I'm trying to get on with it, not 

realizing that what he was talking about was 

Van Allen. That, of course, I knew, that 

Mr. Ranking had hired Mr. Van Allen and put an 

affidavit in. 

And so all of this gets twisted and parsed and 

Cassels Brock has put blogs on and you recall 

this October 30th blog, which is at Tab A of the 

same book, once we're at it - I think it's at 

Tab A. There's a blog on October 30th and you'll 

recall that this side of the litigation wasn't 

paying any attention to these blogs but this is 

from the "Barbados Underground" and somebody, 

whoever wrote this - I don't know who it was -

said at page - well, I guess it's the fifth or 

sixth page in. They said that Mr. Best is a 

habitue of Barbados. 

Are there any Barbados Underground readers who 

may be able to assist in tracking down 

Mr. Donald Best? Please either post the 

information here for all to read or 

alternatively, send it by email to any one of 

defence counsel that Keltruth has been so 

obliging as to list for us, all in the past. 
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Keltruth was the blog that the Knox family kept. 

TBB COURT: I remember that. 

MR. SILVER: If you prefer not to have to brave 

the cyberspace premises of Keltruth, please be 

advised that Barbados, our country, is 

represented in Ontario by Mr. Lorne Silver of 

the law firm of Cassels Brock (and we are 

indebted to Keltruth for this information) and 

his email address which we have obtained on 

the internet from the Cassels Brock website is 

lsilver@CasselsBrock.com 

From that comes this allegation back in 2009, 

continuing to today, that Cassels Brock is 

responsible for the posting of intimidating, 

threatening, breach of the Criminal Code 

disclosures on websites concerning Mr. Best. It's 

nonsense, Your Honour. It was nonsense back then 

when you heard it and dealt with it accordingly 

and it continues to be nonsense today. And yet, 

today, it's a little bit more grave in that when 

somebody comes to court and says, ~I want to 

purge my contempt. I want to be a good guy. I 

failed to comply with your order back then but 

now I want to be a good guy," it's laced with the 

same nonsense and the same game playing and the 

same distain for court process and court orders 

as it was back then. 

I am going to be another 10 or 15 minutes. 

THE COURT: That is fine. Mr. Ranking just 

surrendered that time. 

MR. Sr.LVBR: And then we have the statement on the 
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record that we felt that it was appropriate to 

put some statement on the record. We attempted to 

be as fair and forthcoming as possible. 

Ms. Rubin was there, who was acting for the law 

firm. There was an exchange about whether or not 

Mr. Best said he got the order or not but in my 

respectful submission, it doesn't matter because 

the important submission is the one that 

Mr. Ranking made before you on November 2nd. Let 

me see if I can't find that. I had marked that. 

One moment, Your Honour. 

If you go to our motion record, Volume 2, there 

is a transcript from the submissions made before 

you on December 2nd. 

TBB COURT: December 2nd? 

MR. SILVER: Yes, December 2nd, sorry, at Tab 50. 

Yes, December 2nd, the next time we were before 

you after November 17th and Mr. Ranking is making 

a submission about what should happen as a 

consequence of the failure to attend and then at 

page 38, in the middle of a submission, in the 

middle of the page, and it serves to highlight 

that these issues have been dealt with before, 

but Mr. Ranking is making a submission and then 

he says ~so". Do you see the sentence that starts 

with the word "So" in the middle of the top ... 

TIIB COURT: "So I don't want there to be any 

suggestion ... " 

MR. SILVER: So I don't want there to be any 

suggestion that I provided - I didn't provide 

him with a signed order, and I want Your 
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Honour to know that, but the reason for that 

because, as I say, there was delay getting 

approvals to form and content and rearranging 

it and finally getting it done, and then I 

don't think - you know - so to the extent that 

Mr. Best says he didn't have a copy of the 

order, that's not fair. I gave a draft copy of 

the order, as I've indicated, but he did not 

have a copy of the signed order. 

And so, in full response to the assertions that 

there is misrepresentations and lies, this puts 

that completely to rest. Mr. Ranking said to you 

on December 2nd, "He didn't have the signed order. 

He had a draft. That was sent to him on 

November 6th but the signed order he didn't yet 

have." And so my friend's 

is all a nullity because 

and lies and cheating, 

submission, has no merit. 

submissions that this 

of misrepresentations 

in my respectful 

I add, going back a bit, because Mr. Ranking is 

as careful. as he is, after November 17th, there 

was a letter to Mr. Best sent on November 18th. 

That's at the motion record, Tab 31, so in 

Volume 2. It sets out the positions of what 

happened in the telephone call but significantly, 

it says, "We don't want to have to bother 

Justice Shaughnessy with all this. How about 

November 25h?" Of course, we don't know he is in 

New Zealand and so there is an attempt to get the 

examination of the 17th conducted on November 25th, 
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but Mr. Ranking makes it perfectly clear that, 

"If that's not the case, then we are going to 

court on December 2 and we're seeking a finding 

of contempt against you." 

That letter was sent out on its date and Mr. Best 

acknowledges receipt of that letter in a letter 

that I am going to come to dated December 1. So 

there is no doubt that he got that letter before 

December 2. Actually, that letter is the next tab 

and he sends a letter to Mr. Ranking on 

December 1 and he also sent a letter to you on 

December 1. That is at Tab 33. 

He says in his letter to Mr. Ranking, the third 

paragraph down: 

I am in receipt of 

November 18th and 

your 

the 

package of 

"transcript" of our conversation 

manipulated 

that you 

created after the fact . 

... I find it appalling ... 

All the things that he is still raising today he 

had known about prior to December 1st and 

addressed with Mr. Ranking and subsequently with 

you, if you look at the next letter, on 

December l"t. 

And then we come before you on December 2 and at 

Tab 30 of this same book is the order that you 

made on December 2nd and you will see - and from 

your endorsement, by then you were satisfied that 

there was an attempt to evade service and so you 
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made a more specific order for substitutional 

service in paragraph two, indicating that it is 

served on him four days after mailing or 

couriering to that post office box, and you gave 

him another chance to purge his contempt. And you 

talk about fairness. We were asking you to find 

him in contempt on December 2. That was clear. 

Your Honour was more careful and wanted to give 

more chance, for whatever reason, all good, and 

ordered that he appear before you on January the 

15th to give his evidence and that he produce all 

documents that you had ordered previously and it 

is the same listing of areas to be cross-examined 

on as the December 2 order. 

Mr. Ranking, at Tab 34, immediately sent a letter 

to Mr. Best, serving your endorsement on him, as 

well as a copy of your order of December 2, 2009 

and he says the order validates service and that 

you have ordered him to appear before you to be 

cross-examined in open court and that date is 

January 15~ and "if you don't attend, the 

contempt motion will proceed in your absence," 

and he copies everybody and there is no denial 

that Mr. Best received that letter. And I believe 

there is also, which isn't in the record, an 

affidavit of service of Jeannine Ouellette in 

respect of that letter and its enclosures. 

And so he knows. Mr. Best knows what is going on. 

To the extent that he doesn't, it's his own 

carelessness. We come to January 15th. He fails to 
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appear, a finding of contempt made, cost order 

made reflected in endorsements and in the order 

and then we don't hear from Mr. Best until two 

and a half years later when we first hear from 

Mr. Greenspan telling us that he had appeared 

before you ex parte and the bench warrant was 

lifted and we now need to deal with it. So that 

is the background to how we got here today, 

including the Minutes of Settlement of 

January 15th, which I have already taken you to, 

which reserve the right to go after these costs. 

Instead of purging 

myself there is a 

misrepresentation, lack 

I don't want to repeat 

series of 

of service 

complaints, 

attack on 

lawyers, His Honour, notwithstanding the warning 

that you gave us. I have addressed that at 

paragraph 30 of my factum and specifically, for 

your bench book, you addressed Mr. Best on that 

specifically on January 25th, 2013 at pages 5 and 

13 and that transcript can be found in our motion 

record, Tab 54. 

The direction was ignored by Mr. Best and we 

cross-examined him over two days. The transcripts 

are available to you. To say that he was less 

than cooperative is an understatement. Yes, he 

spoke in a quiet, collected way but in my 

respectful submission, he did everything he could 

to avoid his obligations under the order that he 

was seeking to set aside. He took opportunity 

after opportunity to put statements on the record, 
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to read from John Knox's affidavit. 

Notwithstanding how hard I tried to control him, 

that's what we heard. 

And then in respect of the substantive questions 

on his affidavits that he filed, virtually every 

one of them was taken under advisement and that's 

why we couldn't get finished in one day. We had 

to go back a second day and that is why you see 

119 pages of all these listings of "under 

advisement". Virtually every substantive question 

was taken under advisement. Why? Because it's 

Mr. Best's way. "I won't answer this question now. 

I'll answer it later when I can put a book 

together. I can put four pages of what liars 

Silver and Ranking are rather than answer the 

questions." And that's what we got in respect of 

the questions that we asked on this motion. And 

those answers to ''under advisements" have been 

provided to you. 

What makes this all a little bit more remarkable, 

if that's possible, is that it's amazingly 

consistent with a strategy that seems to have 

developed between Mr. McKenzie and Mr. Allard 

back in 2009 when the issue of costs against 

indi victuals first arose and in that respect, I 

take you to Tab 29 of our motion record. There is 

an email exchange between McKenzie and Allard. 

Mr. Best says he didn't know anything about this 

but that is for another day, I suppose, to decide. 

But you will see on the second page of six - I 
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won't read the whole email trail to you but at 

the bottom, "lawyerbill", who we know is 

Bill McKenzie, writes to Peter Allard and says: 

Gerry Ranking for PwC is the lead lawyer for 

those who are attacking me and you see 

attached letter to all counsel and memo to you 

identifying counsel for the discontinued and 

other parties. 

You will remember that Mr. Ranking's client - the 

claim was discontinued against him right before 

the jurisdiction motion so he didn't appear 

before you on the jurisdiction motion. It says: 

As per my earlier memo I want to gear up for 

attacking any lawyers who attack me and you -

best defence is offence. In the meantime I am 

planning to approach the bit player lawyers 

and tell them that they really don't want to 

get involved in the dust up that seems about 

to happen so why not settle ... 

So Mr. Best's conduct, I say, is remarkably 

similar to the strategy that Mr. McKenzie and 

Mr. Allard were discussing at the time we first 

sought costs against individuals. 

That really takes me through the factual part of 

our joint factum. 

~BB COURT: If we can, I would like to just take a 

short break now and then I will come back in. 

MR. SILVER: Thank you. 

RECESS (3:20 PM) 
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1 t1 P 0 N R B S U M I N G (3: 30 PM) 

2 TBB COURT: Yes, sir. 
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MR. SILVBil: Thank you. I will just be a couple 

more minutes. I had taken you through our factum 

really dealing with the factual - part two, the 

facts. The statement of issues starts at page 14. 

I am going to leave much of this to Mr. Ranking 

to deal with to the extent required. At page 20, 

paragraph 61, we highlight Rule 60. 11 { 8) which 

should be reproduced - it is - in Schedule B and 

it deals with contempt orders and sub (8) says: 

On motion, a judge may discharge, set aside, 

vary or give directions in respect of an order 

under . . . (5) or (6) and may grant such other 

relief and make such other order as is just. 

In analyzing it, it seems as though it's a 

substitute for an appeal, that it's permitted, 

pursuant to the Rules, that you don't have to 

appeal a contempt order. You can ask the judge to 

vary, discharge and there are other judges who 

said, "That's kind of odd but that's what it 

provides for." 

~BE COURT: Read it and considered it. 

MR. SILVER: And so in our respectful submission, 

it would be just to allow Mr. Best one final 

opportunity to purge his contempt by complying 

with your order and paying our costs. In our 

respectful submission, it would be unjust to 

allow him to. avoid compliance and/or allow him to 

comply but without paying costs. 
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Costs in contempt proceedings are prima facie 

awarded at a substantial indemnity basis. In fact, 

that is what you did on January 15th. What we 

have done for you is we have put our bills of 

costs at the back of our factum. You have seen 

that. 

TBB COURT: Seen them and reviewed them. 

MR. SILVER: Both Mr. Ranking and I have done that 

and it sets out partial, substantial and full 

indemnity because it is always in your discretion 

to award a scale higher than substantial and in 

my respectful submission, given the conduct - and 

I am limiting it to the conduct in this professed 

attempt to purge contempt - by making the serious 

allegations that he does against counsel, their 

clients and the court deserves the further 

sanction of the court. 

And so I want to finish by handing up to you - I 

passed a copy to Mr. Best just when you took your 

break this afternoon but it's a draft judgment 

and I have styled it as a judgment because I 

always thought judgments follow applications. 

THE COURT: I think you are right. 

MR. SILVZR: Hmm? 

TBB COURT: I think you are right. 

MR. SILVER: Right. So, in effect, we have left 

some blanks and I guess we didn't number the 

paragraphs either, so it's really draft. 

Paragraph number one isn't numbered. That got 

missed. But we are asking that there be an order 

that Mr.- Best appear- we put it before you and I 
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remind you on December 2nd, you had ordered that 

Mr. Best appear before you on the 15th of January 

to be examined. Obviously that is subject to your 

agreement and your availability. We have left the 

date open. "To give evidence in open court on" 

and we have left the date open, and at that 

appearance, he will answer all the questions and 

we have just taken (a) to (e) that appeared in 

the prior orders. 

Paragraph two, we're seeking an order that by a 

specified date, which, in our submission, should 

be before the date fixed for the examination, if 

you are so inclined, and that Mr. Best, before 

that date, pay the fine and the costs ordered by 

you on January 15th, and we particularize what 

they are, the fine and then the four amounts that 

you ordered on January 15~. 

And then we also ask that you make an order for 

costs. That is paragraph three. We have left the 

amounts blank for each of Kingsland and 

Pricewaterhouse and we say "within a specified 

number of days of the date of this judgment. 

And in paragraph four, we say that the bench 

warrant or the warrant for committal shall 

continued to be stayed provided that Mr. Donald 

Best remains in compliance with this judgment and 

the warrant of committal shall be lifted upon 

Best's full compliance with paragraphs one to 

three hereof. 
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And thus, the sanction of incarceration would 

stay in place as a possibility until after he 

complies with all his obligations, including the 

payment of the costs of this application. I know 

that I have debated with you, you know, that 

sanction in respect of costs before but in my 

respectful submission, and Mr. Ranking may 

develop this a little bit further, in the 

circumstance of this kind of conduct that's gone 

on for this long and the amount that Mr. Best has 

put my client to in terms of the costs of 

responding to this with the plethora - with the 

volume of material and plethora of irrelevant yet 

aggressive allegations of impropriety and lying 

and cheating, all in an attempt to so-called 

purge his contempt, should lead you to the 

conclusion that the only way that the costs will 

get paid for certain is if the sanction of 

incarceration applies if he doesn't pay and in 

these circumstances, we respectfully submit that 

that's appropriate. 

So subject to any questions that you have, I have 

gone over my time and I will turn it over to 

Mr. Ranking. 

THE COURT: Well, I should say I did not 

understand one statement in the factum but I do 

now, which I had circled to ask you or 

Mr. Ranking, page 21, paragraph 62 and 63. So, I 

thought it was a backhanded submission with the 

court giving further attempts to Mr. Best. I 

should have properly read it in the context of 
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which you are arguing it now. I didn' t read it 

that way. I didn't know that you were going to 

suggest that he be given yet a further attempt to 

comply. However, I do now. 

I should stop before Mr. Ranking begins just to 

say, Mr. Best, without - and we are going to have 

to go into tomorrow. I have already called the 

trial coordinator. It is perfectly obvious to me 

we are not going to get through this evening and 

I sure can't do a marathon here until six or 

seven o'clock and there will have to be right of 

reply. 

But let me ask this, Mr. Best, right now. You 

have seen this draft judgment. Are you prepared 

to enter in to such a judgment on consent at this 

time, at this point? And to be quite candid to 

you, I was not looking forward to an ongoing and 

continuing involvement with this matter. I don't 

even know what time I could give you because I 

have a murder trial that I will be doing now and 

in the fall. They are taking months and then I am 

going supernumerary January 1st. Now, 

supernumerary doesn't mean I am fully retired but 

that is how far out we are going with me. So, I, 

frankly, was of the viewpoint coming into this 

that this is it. I mean after six to seven years 

of the same case, I have pretty well had it and 

this has taken up an extraordinary, extraordinary 

number of court hours, not just me but court 

hours, on what was originally a jurisdictional 
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motion. 

However, let me come back to the question I asked. 

Mr. Best, are you prepared to enter into, on 

consent, the judgment as proposed by Mr. Silver 

now? 

MR. BBS~: No, I'm not, Your Honour. 

~BE COUR-I': All right. Well, that answers that. 

9 Thank you, have a seat. Mr. Ranking. 

10 MR. RANKING: Thank you, Your Honour. 

11 TBB COURT: So you don't know what I will be doing 

12 and notwithstanding this may be your proposal, I 

13 have other - I can make any decision I wish at 

14 this point in time. I think I recognize that. 

15 MR. SILVZR: That's absolutely right. I should 

16 have said that. We are telling you what would be 

17 okay for us but it is up to you. The only thing 

18 that I want to add is that I can't - I am in 

19 court in front of Justice Mat low tomorrow. Maybe 

20 we will talk about that at the end. 

21 TBB COURT: Well, it's a judge's conference week, 

22 just so you know, and so I made a call to the 

23 trial coordinator asking that the staff stay on, 

24 so we're going to have issues all over the place 

25 here. In any event, let me hear from Mr. Ranking. 

26 We will use the time that's available. 

27 MR. RANKING: Thank you, Your Honour. 

28 

29 SUBMISSIONS BY MR. RANKING: 

30 

31 

32 

Your Honour, what I want to 

through this quickly, and 

perspective. My friend and 

do, and I will go 

it's from this 

I agreed that he 

April30, 2013 

424 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

124 
Nelson Barbados v. Cox et a1 

Submissions on Application to Purge Contempt (Ranking) 

should provide you with more detail in respect to 

the specific issues that were raised concerning 

your November and December and January orders and 

I was going to provide a broader framework for 

reasons, should you be inclined to draft them, in 

the context of what's happened over the last 

number of years relative to this lawsuit because 

there are a number of factors which I urge upon 

you to take into consideration. I ask you to 

consider this when taking into consideration the 

submissions that you have heard from Mr. Best and 

Mr. Best' s conduct, and I start with the fact 

that he is the principal of Nelson Barbados and 

the lawsuit that was commenced. I am not going to 

dwell on that but I am simply going to remind you, 

and in your bench brief it is Tab 55 and 56, the 

Statement of Claim for hundreds of millions of 

dollars, commenced by Mr. Best and it's 

uncontroverted now, he being the sole officer and 

director of the company, and the nature of the 

claims and the allegations that were made. 

The reason I start there, Your Honour is because 

- not because for any moment you will forget 

because you have an incredible alacrity to 

remember the facts of this case, but it's worth 

simply refreshing your memory and going back to a 

case that started in February of 2007 and then 

proceeded. And the reason I start there is 

because it's Mr. Best who comes here and who 

professes not to be able to do anything. And so 

when I start, there are two things - really three 
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things that I focus on. 

The first is the nature of the proceeding and 

your findings that have already been made, and I 

am going to comment on that. 

The second is the background and sophistication 

of Mr. Best, notwithstanding his professed 

ignorance and his repeated comments that he is 

without a lawyer and needs help. 

And the third is his approach to the contempt 

order, the steps he has taken or hasn't taken. 

TBB COURT: Can I say this? Mr. Silver raised - I 

think he said it in so many words. There is 

nothing new. 

MR. RANKING: Right. 

TRB COURT: There is nothing new. I covered all of 

this. I wrote extensively written Reasons. I 

covered the background and history of Mr. Best in 

my Reasons. I have covered what has gone on all 

the way up to that day, January 15, 2010 and what 

happened after that is an unfolding or a wrapping 

up of the case into Minutes of Settlement. But 

there is nothing new. The attacks are the same. 

MR. RANKING: Yes. 

TBE COURT: The issues that Mr. Best raises are, 

if not identical, very very similar. I have heard 

it, heard it. Now I am not trying to cut you off 

but I am saying ... 

MR. RANKING: No, that's fine. 

TBE COURT: ... there is just not a whole lot 
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different other than more - I say the attacks 

against you and Mr. Silver and your law firms has 

been ratcheted up even more so in written 

materials but ... 

MR. ~NG: I know, and that's fine. I am more 

than happy to take the instruction and direction 

that you are giving me. 

TBB COURT: No, no, I am not trying to - I'm just 

basically saying I hear you. I certainly - by 

reading your materials, I understand too what has 

happened subsequently. I am reading the factums 

of both sides. I read the cross-examinations. I 

got clarity where I needed clarity today on just 

exactly what was being cross-examined on because 

I was, frankly, let to believe from Mr. Best's 

material that he had answered - he was seeking 

compliance with my orders of November 2nd and 

December 2nd and that is not the case at all. That 

has been clarified. 

The issue of costs, which I was concerned about 

and what is so-called double dipping, that has 

been clarified. 

MR. RANKXNG: Right. 

THE COURT: But you go ahead now and argue what 

you want. 

MR. RANKING: No, and I appreciate your direction 

and I was not going to spend a lot of time there 

but there are a number of things that I would 

pause simply to emphasize is the fact that 

Mr. Best was a police officer for some 15 years 

and certainly no ... 
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TBE COURT: On the Fraud Squad, he says. 

MR. ~NG: On the Fraud Squad and going as high 

as Sergeant. One point that wasn't raised, but 

it does go, Your Honour, to the invective and the 

maliciousness that we've seen, is that following 

our attendance on September 11th - and this is in 

Mr. Best's material he tried to charge me 

criminally, and that is in the material. 

But the reason I pause on some of these is that 

what it does is it supports what my friend is 

saying with respect to a lack of contrition and 

why what we are seeing on our side for our 

clients, leaving aside our own professional 

reputations, is a complete lack of candour and an 

ability to come to this court with clean hands 

and do what we believe is right. 

And after December 11th, and this is in Exhibit X 

of Mr. Best's affidavit - I don't need to take 

you to it. 

'l'RB COtm': : 0 kay . 

MR. RANKING: But I'll just simply refer you to it. 

It's Exhibit X of his affidavit sworn January lOth. 

I lined up to get a transcript of this court's 

proceeding of the earlier attendance. I did that 

at the request of Mr. Si 1 ver because I have to 

come and pick it up and when I go to the front of 

the queue to ask the chap behind the counter -

because I saw Mr. Best there - if I could get the 

same transcript that Mr. Best was asking for, 

Mr. Best went to the Durham Police and attempted 
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to charge me criminally with intimidation of a 

justice system participant. 

I was interviewed by the Durham Police. The 

Durham Police listened to me and said, 

"Mr. Ranking, your evidence is exactly the same 

as the evidence I got from the man behind the 

counter. We are not proceeding." But Mr. Best -

not only did they have to conduct an interview of 

the court staff in this building, they in fact 

went to the limits of actually taking the 

videotapes and watching the videotapes, etcetera, 

etcetera. 

And I stand before you as an officer of this 

court and I am offended in the highest degree and 

I have never used those words in a court, but for 

this man to come before you with a motion to say, 

"Let's waive the contempt," when he himself is 

taking steps which are in furtherance of the very 

same steps we saw taken by Mr. McKenzie, which 

are quoted by you, whether it be the Barbados 

justice system and the salacious comments that he 

made about the Barbados justice system, whether 

it be Niton Amersey without notice, trying to put 

that in, this is a complete replication and in my 

respectful submission, and I know you don't want 

to hear it because I know it's not nice to have 

officers of the court speaking ill of their 

adversaries but this is an exceptional case and I 

don't feel comfortable making the submissions I 

am compelled to do so. This is not a case where 
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Mr. Best has shown any contrition whatsoever. It 

is a case where he has flaunted your orders and 

with the greatest of respect to Mr. Best, the 

fact that he could criticize Your Honour, and I 

speak both on my own behalf and on behalf of 

Mr. Silver with respect to the patience and the 

hours you have spent, is unbelievable. 

I will comment on one other issue and that is 

with respect to Mr. Best having no ability to be 

contrite and now saying that I don't act for a 

client, a client who Mr. Best, Nelson Barbados, 

chose to sue, a client who he knows conducted the 

audit of Kingsland, a client who he delivers 

material to say "Yes, this is an international 

entity and they have separate partnerships all 

over the world," but if I can just ask you - I 

will take one more minute on this because ... 

THE COURT: No, no, I don't want to pressure you. 

Just go ahead. We are going over. 

MR. RANKING: The material demonstrates four 

square that my friend, Mr. Best's submissions are 

completely without merit. 

If I could ask you to turn to Tab 4 of the binder 

that was handed up by Mr. Best. 

TBB COURT: Yes, Tab 4 of this new blue binder 

that we saw today, right. 

MR. RANKING: Thank you, Your Honour. Page four of 

that binder makes reference to 

PricewaterhouseCoopers East Caribbean. You will 

see that at the bottom of the page and the date 

Apri130, 2013 

430 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

130 
Nelson Barbados v. Cox et al 

Submissions on Application to Purge Contempt (Ranking) 

of registration was June 30, 1998. 

THE COURT: Sorry, "Information Registration of 

Partners"? 

MR. RANKING: I apologize, it's Tab 5, Your Honour, 

my mistake. 

'l'BE COURT: Five. 

MR. RANKING: Page four of Tab 5. 

TD COURT: Yes. 

MR. RANKING: PwC, as you well know, is a 

partnership for professional accountants. What 

that reflects in Mr. Best's own materials is 

PricewaterhouseCoopers East Caribbean Firm, the 

business name of a professional partnership 

having been registered in Barbados on June 30th, 

1998. 

If I can then take you to the next document which 

my friend - I should call him Mr. Best. 

TBB COURT: Mr. Ranking, I have a recollection -

but of course, I should be very careful about my 

recollections because they get replicated here. 

But I have a recollection even when these 

proceedings were on that you went through an 

explanation ... 

MR. RANKING: I did. 

TRB COURT: ... of these corporations for the 

benefit of Mr. McKenzie. 

MR. RANKING: I did. 

THE COURT: ... because I recall. 

MR. RANKING: Yes, and it was the subject matter 

of Mr. Hatch's cross-examination but I simply 

bring you to Exhibit 32. 
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THE COURT: All right. Sorry, now we're back to ... 

MR. ~NG: This is Tab #10. 

THE COURT: ... of the materials Mr. Best put 

forward today? 

MR. ~NG: Yes. 

THB COURT: Yes. 

MR. RANKING: And I do so because it concerns me 

no end that my friend will say something which 

the documents don't support. This document shows 

that PricewaterhouseCoopers East Caribbean Firm 

has been registered in the Register of Business 

Names under #18309 as of the date 30 June, 1993, 

which is entirely consistent with the document I 

just provided to you. It is entirely consistent 

with my representations to this court and the 

date, June 11th, 24th [sic] is when the Registrar 

gave his seal to confirm the registration. 

It's as the plain as the nose on my face and when 

I cross-examined Mr. Best to say, "You are 

relying upon the affidavit of Mr. Alair Shepherd. 

Would you please inquire of Mr. Shepherd to ask 

him if he did a business name search or did he 

restrict his search to corporate names?" 

remarkably, none of those questions were answered. 

And if you want the reference again for your ... 

THE COURT: No, I don't. 

MR. RANKING: Let me turn to one other issue, 

which is the issue of the lack of counsel and 

then I' 11 speak to costs and briefly touch upon 

the cases. 
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Clearly Mr. Best is seeking the sympathy of the 

court but let's look at the history of this. When 

Mr. Best needs counsel, Mr. Best gets the best 

counsel in the country. Mr. Brian Greenspan is 

one of the finest criminal counsel and he had one 

of the finest criminal counsel. So for Mr. Best 

then to come back we don't know the 

circumstances under which Mr. Greenspan was 

dismissed. We don't have any of those details. 

TBB COURT: Oh, I do. He stood up before me and 

made submissions that he did not feel comfortable 

in the civil area. That is not his area of 

expertise. I think there is maybe even a 

transcript of this. I can remember it clearly. 

MR. RANKING: I was not ... 

'l'D COORT: I really wasn't surprised at his 

submissions but in any event, that is what he put 

on the record. It wasn't my suggestion. 

MR. RANKI.NG: Oh no, I wouldn't suggest that. What 

I actually find quite remarkable ... 

TBB COURT: I thought it was when you consider the 

findings I have to make are very similar to the 

criminal requirement in terms of proof, I thought, 

frankly, he was well sui ted but then he chose 

otherwise. But that is neither here nor there. 

That is his decision. 

MR. RANKING: Fair enough. 

THE COURT: And is the best one to judge. 

MR. RANKING: Fair enough. My only point - and I 

do actually attribute this in part to Mr. Best -

is we have Mr. Best, who is not incapable of 

retaining counsel. He then moves ex parte, which, 
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in my respectful submission, was most unusual 

when he knew that Mr. Silver and I were engaged. 

He obtains what he wants, which is the contempt 

order to be lifted and thereafter, for reasons 

which are not fully explained, Mr. Best can't 

have counsel and can't locate counsel. I suggest 

to you that the inference is entirely reasonable 

that Mr. Best obtained what he wanted, which was 

a lifting of the contempt. He is now in Canada. 

He does not have the bench warrant hanging over 

his head. It has been delayed and this has been 

moved on and on and on. So, my only point was 

that I did want to make the point that I find it 

disingenuous of my friend to say that he cannot 

have counsel. If my friend wanted counsel, he 

could have got counsel, simply put. 

The other point that I wanted to make - I only 

use one example and this is a point - we don't 

have time to go through everything but the one 

point which is extremely important here is the 

allegation that Nelson Barbados took security 

over the shares of Kingsland. You will recall 

that that was an allegation in the Statement of 

Claim and we put some questions to Mr. Best about 

that and I'm only going to deal with one instance. 

But before I do that, the April 18th it's 

paragraph 40 of the Statement of Claim. It refers 

to the security over the shares in Kingsland. 

What we then see is Mr. Best swears an affidavit 

on April 18th in this proceeding and he says, at 
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paragraph 11: 

This litigation concerns a long running 

dispute over an estate in Barbados known as 

the Kingsland Estate. The plaintiff 

corporation, Nelson Barbados, has asserted a 

security interest in the shares of the estate. 

I then, together with Mr. Si 1 ver, am interested 

in that, and this is one of the subject matters 

that you ordered to be answered had Mr. Best 

attended on January 15th. It's an answer to 

advisement number 89. Excuse me, it's a refusal 

at 2 0 at the bottom of page 8 3. The question is 

there asked: Refusal 20: 

Do you know whether Nelson Barbados has any 

security documents? 

Answer: I am not a lawyer. I don't know what a 

security document is. 

And he goes on with respect to refusal 37 to 40 

at page 88. Refusal 39- excuse me, I'll start at 

37: 

From whom did the plaintiff obtain the rights 

described in the sentence I have just read, 

has security over the ownership rights in the 

common shares of the defendant? 

This answer has been answered above. 

When did Kingsland obtain security over the 

rights in the common shares of Kingsland? 

This has been answered above. 

And those are the references to the fact he's not 
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a lawyer and he doesn't know what a security 

interest is. 

So the reason I bring that, simply as an example, 

to the court's attention is one of the very 

issues that Mr. Best says he's answered that is 

the subject matter of your orders dated 

November 2nd and December 2nd have to do with these 

trust documents and the security over the shares 

of Kingsland and he has not answered them. 

The only other point that I wanted to raise - and 

it has to do with the payment of the fine and the 

payment of costs. It has to do with the evidence 

that Mr. Best gave as the sole officer and 

director and he has made clear that in fact he 

has been responsible for the cost awards that 

have been made and he has paid them. He has also 

indicated that he paid Mr. Greenspan and you will 

also recall in your contempt reasons, that you 

made reference to the fact that he had paid the 

earlier cost awards of some $250,000 and that was 

a factor in your reaching the decision that you 

did. 

THB COURT: Oh, that's right. There was a much 

earlier order. 

MR. RAHKENG: There was and that was your finding. 

When it comes to costs - and this is the last 

point that I want to make on costs because I know 

we are pressed for time. There is not a shred of 

evidence, despite all the books, that Mr. Best 

can't pay. Not one piece of evidence has been 
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tendered to this honourable court to say either 

that he can't pay the costs that were awarded by 

Your Honour on January 15th, that he can't pay the 

fine or that he can't pay the costs that are the 

subject matter of both the expenses that have 

been incurred by PricewaterhouseCoopers and 

Kingsland. And indeed, the evidence that we have 

is just to the contrary and you will have seen, 

and I will take you to it - it's in the answers 

to undertakings and it's consistent with 

paragraph 40 where Mr. Best is saying that he has 

security, 

shares. 

Nelson Barbados has security over the 

At page 66, in answer to advisement 

number 89, he says, when talking about the assets 

because the assets were the subject matter of our 

cross-examination he says, and I quote, and this 

is referenced in the factum: 

On the high end, the assets of Nelson Barbados 

could be worth tens of millions of dollars. 

So, to summarize that, what I say is not only has 

my friend not tendered evidence that he cannot 

pay but rather, the evidence that he has 

proffered to the court is that the security that 

Nelson Barbados has over these shares in 

Kingsland are worth tens of millions of dollars. 

Your Honour, the only two other - well, one other 

point before I turn to the law, and it is this. 

This is not an academic motion. There are 

proceedings extent in both Barbados and Florida 

dealing with Kingsland and there are expenses 
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that are being incurred. Pricewaterhousecoopers, 

thankfully, is not a party to either proceeding. 

We hope that that remains the case. But the 

reason that I bring that to your attention is 

that Mr. Allard - if we go back to the Minutes of 

Settlement, Mr. Allard agreed not to fund any 

further litigation ... 

TKB COURT: I read that today. 

MR. RANKr.NG: ... in Ontario. The only inference to 

draw from that - and those were negotiated with 

Mr. Allard being represented by the Paliare 

Roland firm and I was against Mr. Roland who said, 

"Mr. Allard is not giving the same undertaking 

with respect to litigation outside the province. 

So, Mr. Allard is clearly still involved and for 

whatever reason, the fact that Mr. Best refuses 

thus far to be contrite and to come to answer 

questions with respect to Nelson Barbados, the 

inference is that Mr. Allard continues to fund 

and for whatever reasons, he or the McKenzie or 

whatever team is behind this machine that 

continues to litigate against Kingsland, they 

don't want the evidence to come forward. 

Let me very briefly look to the law, and I won't 

take long. I only want to draw your attention to 

three cases. They are the cases that appear under 

Tab 5 and I can simply refer you, if you wish, 

Your Honour, to the paragraph numbers. The case 

from the Supreme Court of Canada under Tab 5. The 

relevant has been highlighted at paragraph 50. 
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'l'BB COURT: Didn't I recite that case in my 

original Reasons in January? I might be wrong but 

go ahead. 

MR. RANKING: What I wanted to bring to your 

attention was not the highlighted portion but 

also the last sentence in paragraph 52 at the 

bottom of page 21. 

THE COURT: Oh, 52, sorry. 

MR. RANKING: ... where the court there states: 

The gravamen of the offence is rather the open, 

continuous and flagrant violation of a court 

order without regard for the effect that may 

have on the respect accorded to edicts of the 

court. 

I bring that to your attention. 

I equally go to the next tab, Your Honour, the 

Pal Magder Furs, the decision of Justice Chilcot, 

and draw your attention to the highlighted 

portions -in paragraphs 41 through 43 and in 

particular, the dicta of Justice Dubbin. And 

finally, I wanted to bring your attention to 

Mr. Peter Cumming's decision under Tab 7 in 

Sussex Group because it may be instructive to 

draw your attention not only to those areas that 

have been highlighted but equally to that portion 

of the case .... 

'l'BE COURT: I read it. To be honest with you, I 

read it. Also, looking back at my reasons of 

January 2010 at paragraph 28, the United Nurses 

of Alberta case I made reference to and I have 

read Justice Cumming, as he then was - I read his 
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decision. 

MR. BANKING: That's fine, Your Honour, I 

appreciate that. I just refer you to paragraph 55 

where even though the contemnor may have purged 

his contempt, that the court still retains 

jurisdiction to consider and punish for contempt 

notwithstanding that. 

TBB COURT: A little different, the facts there. 

MR. RANKING: The facts were different but I make 

that submission more with respect to the 

appropriateness of a cost award. Your Honour, I 

appreciate your time. Thank you. 

TBB COURT: So let's understand something here, 

Mr. Best. This is reply, right? So it is reply to 

submissions made by Mr. Silver and Mr. Ranking. 

It is not a re-argument of your case. Do you 

understand, sir? 

MR. BBST: I- I ... 

TBB COURT: Yes? 

MR. BEST: I think I do, Your Honour, and ... 

TBB COURT: What don't you understand? You are 

doing a reply argument to the submissions they 

made. That is what the purpose of reply is. So I 

am just telling you ... 

MR. BEST: Your Honour, I would ... 

THE COURT: I don't know how to say it more 

simplistic than that. 

MR. BBST: I would ask you to guide me if I fall 

astray from what you want. 

TBB COURT: Go ahead. 
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1 ltBPLY SUBMISSIONS BY MR.. BEST 

2 Your Honour, first of all, Mr. Ranking has once 

3 against wrongly added the word ~Firm" orally when 

4 reading a paper that only says 

5 PricewaterhouseCoopers East Caribbean. Your 

6 Honour, we all know with corporations, the little 

7 bracket at the end that says 1996 or "limited" 

8 versus "incorporated" is everything. 

9 THE COURT: Mr. Best, here is what I don't 

10 understand ... 

11 

12 

13 

14 

15 

16 
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19 

20 
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30 

31 

32 

MR. BEST: Yes, sir. 

TD COURT: ••. on your entire submission. You are 

the president of Nelson Barbados. 

MR. BBST: Yes, sir. 

THE COURT: You instructed Mr. McKenzie to begin a 

case against a number of defendants, including 

the Chief Justice of Barbados, the prime minister, 

the former prime minister and against 

Pricewaterhouse - whatever the name was at that 

point. 

MR. BEST: ... Coopers East Caribbean Firm. 

TBB COURT: The fact that the name changed or 

altered or was referenced in different forms, the 

fact is the entity existed. That is who you 

brought your lawsuit against. The fact that the 

corporation name changed doesn't matter anything 

in terms of this matter before the court, which 

is your contempt, your failure, your acknowledged 

failure to attend before me on three separate 

occasions. That is what this is about, Mr. Best. 

Mit. BEST: I understand, sir, and I' 11 say one 

more thing. 
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THE COURT: So, please, you seem to think that 

there is some technical argument about a 

corporation entity's name and the change in the 

name or any reference of how it was referred to 

in the process of the litigation. It is just ill

founded and without merit. I tell you that, sir, 

because I have listened to it and you are 

repeating the same argument. Mr. Ranking has 

taken you I think it is as much for your 

benefit as much as mine - to the same documents 

that you produced to show you how that is arrived 

at. Now for goodness sakes, Mr. Best, you have 

much more ability than you pretend from time to 

time. You understand that and I am telling you if 

you got advice that somehow that is a significant 

issue on this application, well, you did not get 

very good advice. But ago ahead, sir. 

MR. BEST: Your Honour, 

respectfully, sir, even 

I've heard you and most 

though I maintain my 

position and we disagree, I will leave it. 

Mr. Ranking, when he was talking about how 

terrible it was when I - on December 11th when I 

asked for the police to investigate him, does not 

tell you that I asked him very politely twice to 

give me privacy, very reasonably, "Give me 

privacy." It's in my materials. Twice I asked him 

and he refused to leave. so it's not exactly as 

portrayed, Your Honour. 

Your Honour, I have fulfilled the orders of the 

court. I would just in the transcript of 

April30. 2013 
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October 23rd, I would note two things but - there 

are many others, as you can see here, but just 

two. 

TBE COURT: October 23rd, two thousand ... 

MR. BEST: I'm sorry, sir. January 23, 2013, 

during my cross-examination, right on page 272, 

Question 1133, and I had been saying, ~Let's get 

the questions. "So we agree I've fulfilled your 

orders?" Mr. Silver said: "No, we don't, of 

course we don't.n I said, "Then dictate what 

we've done, sir. I'm here." "So these are the 

questions directly pertaining to the fulfilling 

of the November 2nd, 2009 order that I want to do 

right now. I do not want to be accused of being 

in default of the judge's order when I believe 

I've now fulfilled the judge's order. So let's 

deal with that before we deal with anything else." 

They wouldn't let me, and Your Honour ... 

THE COURT: Mr. Best. 

MR. BEST: Yes, sir. 

TRI COURT: By your own material, you provided a -

I'm sorry, the technical jargon I am not used to 

- a stick, a computer stick. 

MR. BBS~: Yes, sir. 

'l'RB COOR'l': ... with what you say contains 100, 000 

documents and you hand that over and then you say 

to them, "All right, so ask me questions," and 

how would they ever possibly, from any sense of 

reasonableness, digest ... 

MR. BEST: Because those documents had been in 

their possession since at least 2010, sir. The 

vast majority had been in their position and one 
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would think that they could have asked me a 

question and indeed, some of the questions they 

asked me could be said to be entirely about 

everything but they - they didn't want to. They 

constructed a situation. That is my position, sir, 

and when we consider how they conducted that 

cross-examination - I wish you could hear the 

tape, Your Honour, because the transcript's 

pretty bad but the tape would really really tell 

you what happened. 

So I will say also that Mr. Silver, I think, said 

that I gave no information regarding the service, 

that the service was not under the protocol. This 

is when I was served the documents and 

Ms. Ouellette, I think her name, and some other 

people served affidavits. Yes, sir, on page 45, 

Under Advisement number 60, I address that. I do 

not accept her service and I - I mean there's a 

whole bunch of things that the court was told I 

was served with. I was not and I haven't been 

able to cross-examine on it and I wish I could 

have. 

Mr. Si 1 ver makes it sound like it was such a 

reasonable cross-examination regarding the 

documents and the questions and everything but in 

fact, both of them it was just theatre. 

Mr. Ranking yelled at me and I won't say it in 

the voice but I was just making notes and he goes, 

"LOOK AT ME," and this was unbelievable, sir. 

I've never seen it before. It was all done to 
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have a theatre. 

In terms of costs, Your Honour, I wanted to 

cross-examine re: the costs, check the files and 

the invoices, the hours. Sir, there was two 

million dollars on the table and there's no way

I just can't believe they left such a small 

amount on the 

double-dipped 

table. 

and I 

I believe 

believe 

that 

that 

they've 

cross-

examination and a real look at their outlook and 

everything would show it. 

I'm the only one who's put in evidence since 

June 10th or June 2010. I'm the only one. My 

evidence is uncontroverted. 

Your Honour, I'd also let you know that prior to 

November 11th, 2009, the most I had been out of 

the country was only a few weeks. I've never been 

a resident of any other country. My action in 

leaving the country with my family was real. It 

was forced, it was necessary and many people, 

defendants and some law firms and personnel from 

law firms were part of that large campaign that 

caused me to leave. 

I have been convicted on false evidence, 

Your Honour, and Your Honour, I have fulfilled 

all your orders, sir, and I worked hard to try 

and fulfill them and the purpose now for these 

gentlemen is improper. They're talking about 

other other venues. They want evidence for 
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other venues. Your Honour, this is ... 

TBB COURT: Is that how you perceive it? 

MR. BBST: Yes, sir. 

THB COURT: That's how you perceive this? 

MR. BBST: That's how I perceive why they're doing 

what they're doing, sir. 

THE COURT: I see. 

MR. BEST: And they've said as much. 

'l'HB COURT: So is that the reason that you don't 

want to consider the proposal - and I can put it 

at no higher level than that - the proposal that 

is contained in this draft judgment put forward 

by Mr. Silver, which gives you a further stay on 

the bench warrant. It gives you the opportunity 

to attend and answer the questions that they say 

have not been answered that relate to my 

November 2nd and December 2nd order. Oh, and it 

also directs you to pay costs, costs which have 

already been awarded in any event as it relates 

to January 15, 2010 and of course, costs to be 

assessed by me based on the material. 

MR. BBST: Well, Your Honour, most respectfully, 

sir, I will, of course, fulfill anything you 

order me to do, of course I will. 

THE COURT: No, no, I am asking you ... 

MR. BBS'l': But I cannot enter ... 

THE COURT: I am giving you this they are 

surprising me. I say it's my fault. I should have 

picked up on it in the joint factum. I didn't. I 

read it as a slight. I should not have read it as 

a slight, but I did, that somehow I have been 

giving nothing but further chances and further 
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chances, as I thought they perceived that that's 

what was occurring in this case, to you. I 

probably have been. Looking back on it, there's 

been requests for costs, and security for costs 

and I have refused those because I have wanted to 

give you the opportunity to stand before the 

court and make your argument and not have you in 

a situation where you would be found inunediately 

in default. But now - now it is corning from - and 

I have got to believe this is a joint proposal by 

Mr. Ranking and Mr. Silver: "All right, judge, 

please, using your discretion under Rule 60.11(8), 

give Mr. Best yet another opportunity to attend 

and answer questions and oh, by the way, pay the 

costs, costs that have already been put in place 

and a penalty, plus costs of this present 

application." You don't want to avail yourself of 

that, Mr. Best? 

MR. BZST: Your Honour, I don't think they - that 

their proposal is just and so I can't do that, 

but I'll do whatever you order, sir. 

~BE COURT: No, no. No, it is - you understand 

that if I did not accept your arguments - and I 

haven't decided the case yet. I haven't given my 

Reasons, but I just want to make sure that you 

understand this. If I decide that you have not 

purged your contempt, then I lift the bench 

warrant and you go to jail. Then it doesn't mean 

that anything is expunged. It means you are back. 

They will bring further applications to 

cross-examine you all in relation to productions 

that relate to the November 2nd and December 2nd 
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orders. Nothing goes away, Mr. Best. It isn't 

that you do the time and if you do the time, 

everything else is now forgiven and forgotten. I 

am saying that is if you don't purge your 

contempt. That is what is being served up here. 

MR. BEST: Your Honour, I thought I ... 

THE COURT: And I just say to you, sir, with the 

greatest of respect, that would cause me, if I 

was in your shoes, to stand back and reflect on 

my position. 

MR. BBST: Your Honour, I - I thought I had purged 

my contempt. 

TBB COURT: I said to you, sir, if you are not 

successful in purging your contempt because that 

is my decision, Mr. Best. 

MR. BEST: I understand that, Your Honour. 

TBB COURT: I want you to understand what happens 

if you have not been successful. 

MR. BEST: But I've attended and I - I've put 

hours and hours and hours into answering their 

questions. Even when they didn't want me to, I -

I went down all through the transcripts, sir, and 

I listed every question and I answered it to the 

best of my ability. 

TBB COURT: You are not answering my question. I 

don't suppose there is an answer to my question. 

I just ... 

MR. BEST: Maybe I didn't understand, sir. 

TBB COURT: ... asked you to pause and reflect upon 

your position, sir. I can do no more. I can do no 

more. I am not here to be your advocate and I am 

sure that the counsel are thinking, "Yes, but he 
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has transgressed that line several times." Having 

said that, I can say no more to you other than to 

outline what is in front of me, what is available 

and then the consequences flow depending on my 

findings. 

MR. BEST: I wish I was better, Your Honour, and I 

wish I had more time. 

THE COURT: I don't think it is a matter of being 

better, Mr. Best, which is sort of a play on 

words. I think the difficulty right now is for 

some reason, I sense that you have decided to 

pursue a certain path and whether that has been 

with the advice and direction of others, I don't 

know. I don't know. The fact is the consequences 

all flow for you, sir, nobody else. 

MR. BEST: I'm all alone here, sir, and I'm well 

aware of the consequences. I mean ... 

TBB COURT: Well, I would have thought you were 

properly advised about this litigation as it 

progressed and how it progressed and the manner 

in which it progressed. After all, you were 

paying the bills as the president of 

Nelson Barbados. 

MR. BEST: Your Honour, I ... 

TBB COURT: And it's hard for me not to reflect 

back on this history. It's been an - I don't say 

that to be dramatic or to provide theatre. I 

could not tally the number of hours ... 

MR. BEST: The number of ... 

TBB COURT: ... I have been personally involved in 

this matter and I think the cost awards, which 

were not complete indemnity, are reflective of 
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what happened in this case and I think it's the 

involvement of the counsel then that moved into 

the Minutes of Settlement so that everyone was 

represented on those cost orders. I think it is 

representative of just what kind of a matter was 

put before this court and I cannot lose 

perspective that this was all a motion about 

jurisdiction. That's it. 

MR. BEST: Your Honour, I've been to see a 

bankruptcy trustee and I mean I can't tell you 

what this has done to me. It's just ... 

THE COURT: Well, sir ... 

MR. BEST: ... destroyed me. 

TBB COURT: You have never said in one affidavit 

that you are impecunious, that you can't pay this. 

You have disclosed information about your payment 

even to Mr. Greenspan, which is none of my 

business. You disclosed it in affidavit material. 

You have disclosed - and the fact is I have a 

very clear recollection now of the order that I 

made back - oh, I can't even remember the year 

now where I ordered costs in excess of 200, 000 

that were paid. I don't know where you are going, 

Mr. Best, in the sense that you can't argue 

impecuniosity and frankly - well, I say no more. 

I have done my very best. I want to stop. There 

is no more I can say to you to ask you to 

reconsider or to consider your position more 

carefully. I have given that invitation probably 

five to six times in the last 15 minutes and if 

you are not interested, well then, you are not 

interested and sir, that is your decision and 
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that is fine. I can say no more. 

Is there any further points you wish to raise in 

reply to the arguments of either Mr. Ranking or 

Mr. Silver? 

MR. BEST: Your Honour, an innocent man cannot 

plead guilty when someone has fabricated evidence 

against them. I cannot do that. 

TBZ COURT: Fine. Anything else, sir? 

MR. BBST: Well, I had - just that I had things I 

was going to say over a number of days but it 

doesn't- it hasn't worked out and ... 

THI COURT: I don't catch you by surprise. I even 

made an endorsement this would be one day and 

quite surprisingly, it is going to be more than 

one day because I am going to have to bring you 

back. I am going to give an oral judgment. I am 

not typing a judgment. I am afraid I have got 

enough on my plate right now that I cannot 

possibly - and to be quite candid with you, my 

typing is ... 

MR. BBST: I apologize, Your Honour. I didn't mean 

to ... 

THE COURT: It is not up to speed and I have got 

many other matters I have to deal with. So it 

will be an oral judgment and we will now have to 

talk about a date, unless th~re is anything else 

you wish to say to me, Mr. Best. 

MR. BEST: Well, I just had no intent to offend 

the court, Your Honour. I - I did the best I 

could possibly do to answer - to fulfill your 

orders and I - I knew that nothing I did would be 

good enough for these gentlemen and it's their 
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prosecution. They are the prosecutors and - and 

well, that's -that's it, sir. 

THE COURT: Thank you. 

MR. BEST: Thank you, Your Honour. 

TBB COOR.T : We 11, it is now 4 : 3 0 , 4 : 31 . You say 

you can't be here tomorrow, Mr. Silver. You are 

in front of another judge. 

DISCUSSION RE: SCHEDULING A TIME TO GIVE 

REASONS FOR JUDGMENT 

MAY 3, 2013 AT 9:30 A.M. IS THE DATE AGREED TO 

'l'BB COURT: I think for the purposes of the - I 

don't know if it is really necessary. I think I 

identified the affidavit of Mr. Donald Best sworn 

yesterday which began this entire process. I 

would think it is part of the court record now. I 

don't think I have to mark it in any other way. I 

will leave it there with you. 

So there is the application, that endorsement on 

top. I think what I would like, though, is for 

the purposes of appellate review, I would like Mr. 

Best's draft order that he asked the court to 

make to be marked as Exhibit A on this motion and 

the respondent's draft order proposed marked as 

Exhibit B on this motion. 

REGIS~: Yes, Your Honour. 

EXHIBIT NO. A: DRAFT ORDER PREPARED BY DONALD 

BEST - Produced and Marked. 

EXHIBIT NO. B: PROPOSED DRAFT ORDER PREPARED BY 

RESPONDENTS - Produced and Marked. 

MR. RANKING: Your Honour, if we are marking 

exhibits, would it make sense to mark Mr. Best's 
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affidavit as Exhibit C? 

THE COURT: Well, maybe because we did refer to it 

and it's not in any of the materials. Yes. 

EXHIBIT NO. C: AFFIDAVIT OF DONALD BEST SWORN 

APRIL 29, 2013 - Produced and Marked. 

TD COtJRT: I think also, since we are marking 

exhibits, the "Answers to Undertakings, Under 

Advisements and Refusals by Donald Best", which 

was also introduced today to me will be exhibit 

number D. 

BXBIBIT NO. D: ANSWERS TO UNDERTAKINGS, UNDER 

ADVISEMENTS AND REFUSALS BY DONALD BEST 

Produced and Marked. 

THB COURT: I guess the binder was referred to, so 

we will mark it as an exhibit. 

REGISTRAR: Exhibit E. 

THB COURT: That's the blue binder put in by 

Mr. Best. 

EXHIBIT NO. B: BLUE BINDER - COMPENDIUM INDEX -

Produced and Marked. 

TBB COTJRT: Okay, thanks everyone. So I will see 

you Friday. 

RECBSS (4 :35 PM) 
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FRIDAY, MAY 3, 2013 

UPON RESUMING 

THE COURT: Yes, Mr. Best. 

(9: 45 AM) 

MR. BEST: Yes, Your Honour. I was a little 

nervous last time and I forgot to tell you about 

- I wrote and asked Mr. Silver and Mr. Ranking a 

couple of weeks ago what the unanswered questions 

were and they refused to tell me. I have some 

letters that I'm hoping you would accept as 

exhibits in the court. They have already seen 

them. I have copies here for them. They are just 

our correspondence between us. 

TBE COURT: Well, I have to hear from Mr. Silver 

or Mr. Ranking. We are at an end here in terms of 

submissions but if this is letters that they are 

aware of, I suppose I can file them. 

MR. RANKrNG: Justice Shaughnessy, Mr. Best never 

talks to us before court so if we can see the 

letters, then we'll be able to confer and let you 

know. 

MR. BEST: Yes, sir. Here's those and these, sir. 

MR. RANKING: We don't have any objection to these 

letters being passed up to the court. 

THE COURT: All right. 

MR. BEST: Thank you, Your Honour. 

REGISTRAR: Do you wish to see these, Your Honour? 

THE COURT: Yes, sure. 

REGISTRAR; Do you want me to mark them as an 

exhibit? 

THE COURT: All right. So for the purpose of the 

record, there is a letter dated April 22, 2013, 

unsigned, but purportedly sent from 
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Mr. Donald Best to Gerald Ranking and 

Mr. Lorne Silver. It says: 

Upon reading your factum, I understand that 

there are questions that I have not answered. 

Please write these questions down and send 

them to me. 

That was April 22nd and on April 26th, there is a 

letter from Fasken Martineau signed by 

Mr. Gerald L.R. Ranking, dated April 26, 2013. 

The letter states: 

Mr. Silver is in court and as such, I am 

writing on our joint behalves to respond to 

your letter dated April 22, 2013. 

Neither Mr. Silver nor I have asked you any 

questions with respect to the subject-matter 

of Justice Shaughnessy's orders dated 

November 2nd and December ~d, 2009. 

There is a footnote and reference at the bottom 

of the page that: 

These orders are at Tabs 25 and 30 of our 

responding motion record for the motion 

returnable April 30, 2013. 

Continuing in the main paragraph: 

Would you please let us know if you are 

prepared to answer the questions relating to 

the issues enumerated in paragraph 3 of those 

orders and whether you are willing to attend 

before Justice Shaughnessy to have the 

May 3, 2013 
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questions put to you orally. We do not share 

your view that written 

appropriate. It would be 

questions are 

immensely time 

consuming, and extremely costly, to provide 

questions in wri ti.ng. It is also contrary to 

the customary p.racti ce. More importantly 1 the 

order dated December 2 I 2009 requires you to 

appear be£ore the Honourab~e Justice 

Shaughnessy to answer the questions. 

I might say that the words "requires you to 

appear before the Honourable Justice Shaughnessy 

to answer questions" is in bold. 

Your proposal therefore is inappropriate and 

seeks to circumvent Justice Shaughnessy's 

order. 

Mr. Silver and I look forward to hearing from 

you in advance of our attendance before 

Justice Shaughnessy next Tuesday, April 30th. 

Additionally, I note that I have not heard 

from you with respect to the settlement offer 

contained in my letter dated April 12, 2013. 

So those 

lettered 

registrar. 

letters will be marked as the next 

exhibits on these motions, madam 

REGISTRAR: Collectively, Your Honour? 

THE COURT: Yes. 

REGISTRAR: Exhibit F. 

THE COURT: Thank you. 
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EXHIBIT NO. F: LETTER FROM DONALD BEST TO 

MR. RANKING AND MR. SILVER DATED APRIL 22, 2013 

AND LETTER FROM MR. RANKING TO DONALD BEST DATED 

APRIL 26, 2013 - Produced and Marked. 

MR. SILVER REINTRODUCES CARLY COHEN, ARTICLING 

STUDENT, AND EXPLAINS SHE WAS HIRED BACK AS 

FIRST YEAR ASSOCIATE 

REASONS FOR JUDGMENT 

11 SHAUGHNESSY J. (Orally) 

12 As the record will note, this is an application 

13 by Donald Best to set aside or purge his contempt 

14 as found in the order of January 15, 2010. We 

15 had a full day hearing of this application to set 

16 aside the order and purge the contempt on 

17 Apr.il 30. I then put the matter over to today' s 

18 date to provide Reasons for Judgment. 

19 

20 Donald Best knowingly and wilfully breached the 

21 orders of this court dated November 2 and 

22 December 3, 2009. As a result, on January 15, 

23 2010, I found Donald Best in contempt and amongst 

24 other relief, I ordered that a warrant be issued 

25 for his committal. 

26 

27 

28 

29 

30 

31 

32 

At the time of issuing the contempt order, I 

granted Donald Best a further opportunity to 

purge his contempt by complying with the previous 

orders that he had breached. Donald Best failed 

to purge his contempt. He chose instead to live 

outside Canada in an unknown location until his 
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then lawyer, Mr. Brian Greenspan, brought an 

application to permit Mr. Best to return to 

3 Canada to deal with the contempt order. 

4 

5 BACKGROUND CIRCOMS':rANCBS 

6 My involvement in this proceeding eKtends over 

7 several years and rnul tiple motions made to the 

8 court, all within the context of a jurisdictional 

9 motion. I provided extensive written reasons 

10 which detail the background information relating 

11 to this litigation. 

12 

13 In that regard, I refer to my reasons as follows: 

14 1 . Nelson Barbado~· Group Ltd. v. Commonwealth Construction Inc. 

15 [2009] O .. J. No. 1845 

16 2. Nelson Barbados Group Ltd. v. Cox [ 2008] 0. J. No. 454 

17 3. Nelson Barbados Group Ltd v. Cox [ 2008] 0. J. No. 2410 

18 4 • Nelson Barbados Group Ltd v. Cox [ 2 01 0 1 0. J. No . 2 7 8 

19 

20 Therefore, as these reasons are extensive and 

21 outline the history of the facts relating to this 

22 proceeding, I do not purport to review those 

23 facts as I think they are reasonably and 

24 

25 

26 

27 

28 

29 

30 

31 

32 

succinctly stated in those reasons that I have 

referred to. 

Donald Best claims to be the sole officer, 

directing mind and shareholder of Nelson Barbados 

Group Ltd., an Ontario corporation, which I will 

herein after refer to as Nelson Barbados. This 

company was incorporated by its former counsel, 

K. William McKenzie, and its head office was 
May 3, 2013 
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Mr. McKenzie's law office in Orillia. 

In the course of the litigation, Nelson Barbados 

was represented by K. William McKenzie. 

Ultimately, Mr. McKenzie came off the record and 

counsel for Law PRO became involved. Transcripts 

of those proceedings are available in the court 

file. 

While I do not wish to recite the history of the 

proceedings as this is available in the reasons 

detailed above, I can, by way of sununary, state 

that Nelson Barbados went to extraordinary 

lengths to resist, complicate and delay the 

adjudication of the jurisdiction motions brought 

to stay the Ontario action. Rather than agreeing 

to facts and proceeding on a cooperative basis, 

Nelson Barbados raised countless objections and 

procedural roadblocks including: 

A. Bringing a motion for an order that the 

cross-examinations of Barbadian affiants on 

the jurisdiction motion be held in Ontario 

and not in their country of residence, 

Barbados. 

B. Bringing a motion requesting that Cable and 

Wireless {Barbados) Ltd. preserve and 

produce to plaintiff's counsel all data and 

information regarding threats on a web blog 

against Mr. McKenzie, including the names 

of the sources of the threats, or that the 

said company submit to examination by way 
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of commission or letters rogatory with 

power to compel witnesses. 

C. Bringing a motion for leave to appeal of 

the above motions when the relief sought by 

Nelson Barbados was denied. 

D. Bringing a motion to strike the affidavit 

of the defendant Peter Simmons. 

E. Bringing a motion to introduce transcripts 

from the examination of a non-party, 

Mr. Nitin Amersey. 

F. Bringing a motion to ask the court "to 

consider, rectify, clarify or reconsider" 

portions of the reasons released on 

February 8, 2008. 

G. Refusinq to produce an affidavit sworn by 

Donald Best at any time in the action and 

refusing to provide any explanation for why. 

H. Objecting to virtually all questions on the 

cross-examination of John Knox, the affiant 

produced 

including 

on behalf of Nelson 

the question of 

Barbados, 

whether 

Mr. Knox's answers were binding on Nelson 

Barbados. 

I. Delivering a notice of discontinuance 

against 38 of the defendants at the 

May 3, 2013 
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eleventh hour, just before the hearing of 

the jurisdiction motion. 

The manner in which the litigation was conducted 

by the plaintiff and its counsel were the subject 

of comment by me in the course of the proceedings. 

I have referenced [2009] O.J. No. 1845, paragraph 

56, as well as the transcript of the proceedings 

June 8, 2010, paragraph 28 and elsewhere. 

Following my decision on the jurisdiction motion, 

the defendants in the action sought costs against 

Nelson Barbados and others, including Donald Best. 

The defendants obtained a court order from me 

dated November 2, 2009 requiring Donald Best to 

produce documents and to attend on an examination 

in Toronto at Victory Verbatim on November 17, 

2009 to answer various questions, including 

questions concerning Nelson Barbados, the Ontario 

action, and the involvement of Nelson Barbados' 

lawyer, K. William McKenzie. 

Mr. Gerald Ranking sent Donald Best a letter on 

November 6, 2009 (more than 10 days prior to the 

scheduled examination) enclosing inter alia a 

draft order and a Notice of Examination. 

Mr. Ranking's letter states: 

His Honour ordered you to at tend on Tuesday, 

November 17tn, 2009 at 10:00 a.m. at Victory 

Verbatim in Toronto, Ernst and Young Tower, 

222 Bay Street, Suite 900, Toronto, Ontario, 
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to be ex ami ned. That order became va 1 id and 

enforceable on November 2nd, 2009, the day it 

was made by His Honour. You must attend this 

examination. You must also bring with you the 

documents set out in the Notice of Examination 

for Donald Best, which is enclosed. 

We also enclose a copy of the draft order. We 

expect to have the draft order approved in 

substantially the same form. 

Mr. Ranking's letter and enclosures were served 

in accordance with the protocol for substituted 

service prqvided for in the order of November 2, 

2009. More particularly, Mr. Ranking's letter was 

sent to Mr. Best's post office box located at 

427 Princess Street, Suite 200, Kingston, Ontario 

K7L 589. 

On November 16, 2009, Mr. Best spoke to the trial 

coordinator, Jackie Traviss, concerning his 

obligation to attend at Victory Verbatim. 

Mr. Best wrote a letter to Ms. Traviss stating: 

Then you (Jackie Traviss) said that the judge 

ordered me to appear tomorrow (Tuesday, the 

17th) in Toronto at Victory Verbatim at 

10:00 a.m. at 222 Bay Street to answer all 

quest ions froin: 

Sections a, b, c, d. 

In the same letter, Mr. Best acknowledged his 

obligation to attend stating: 

May 3~ 2013 
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Once again, I want to emphasize that I will 

make myself available for questioning by the 

lawyers tomorrow, Tuesday, November the 17th, 

2009. 

Mr. Best then had full knowledge of his 

obligations arising from the November 2, 2009 

order and in particular, the obligation to be 

examined by counsel to the defendants in the 

Ontario action. 

Mr. Best did not produce any documents at or in 

advance and did not attend his examination on 

November 17, 2009. Instead, Mr. Best telephoned 

Victory Verbatim on November 17, 2009 and advised 

that he would neither attend the examination in 

person nor attend the examination at a date in 

the future. Mr. Best refused to provide counsel 

for the defendants with any information 

concerning his whereabouts. Despite requests, 

Mr. Best also refused to provide a time when he 

would attend an examination. 

Mr. Ranking 

November 18, 

examination 

sent Mr. Best a letter 

2009 offering to conduct Mr. 

on November 25, 2009. The 

dated 

Best's 

letter 

enclosed inter alia a new Notice of Examination. 

Mr. Ranking's letter clearly stated: 

If you fail to appear on that date 

(November 25, 2009), we will move for contempt 

and our motion will be returnable in Whitby 

before the Honourable Justice Shaughnessy on 
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Wednesday, December 2, 2009 at 9:30 a.m. 

Mr. Best acknowledged receipt of Mr. Ranking's 

November 18, 2009 letter but failed to attend the 

examination on November 25, 2009. No explanation 

was offered by Mr. Best for his absence. 

The defendants brought a motion, returnable on 

December 2, 2009, to require Mr. Best to attend 

for a contempt motion. Mr. Best was not in 

attendance on December 2, 2009, despite his 

acknowledgement of the court date in his 

December 1, 2009 letter addressed to me, the 

hearing judge~ 

On December 2, 2009, and in order to give 

Mr. Best a further chance to comply with the 

November 2, 2009 order, I ordered that Mr. Best 

attend on January 15, 2010 to answer questions 

viva voce in open court. Mr. Best was served with 

the December 2, 2009 order in accordance with the 

protocol for substituted service previously 

prescribed by me. 

Mr. Best failed to attend court on January 15, 

2010 as ordered by me. Accordingly, a finding of 

contempt was made and a conunittal warrant was 

also issued on that date. At the time, Mr. Best 

was ordered to pay a fine of $7 500 and to pay 

costs in the following amounts. 

a) $50,632.90 to PricewaterhouseCoopers; 
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b) $13,230 to Kingsland 

Mr. Silver's other clients; 

Estates and 

c) $5,512.50 to Eric Iain Stewart Deane and the 

estate of Colin Ian Estwick Deane; and, 

d) $3,500 to First Caribbean International Bank. 

My reasons of January 15, 2010 state: 

Donald Best may apply to purge his contempt by 

appearing before me on or before February 22, 

2010 and answering questions and making 

productions as detailed in my orders of 

November 2 and December 2, 2009. 

Mr. Best failed to purge his contempt or attend 

that hearing. 

Following my decision on the jurisdiction motion, 

the defendants in the action sought costs against 

Nelson Barbados and others, including Donald Best, 

and I have outlined those cost orders. 

Mr. Best then, for all intents and purposes, 

disappears and nothing is heard from him until 

his then counsel, Mr. Brian Greenspan, called the 

trial coordinator to request an appointment 

before me concerning his client, Donald Best. 

On August 9, 2012, Mr. Greenspan attended before 

me ex parte with an application for direction. 

The grounds of this application accurately 

outlined that on January 15, 2010 I issued 

contempt order against the applicant, Donald Best 

May 3, 2013 
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and inter alia imposed a sentence of three months 

incarceration and a fine of $7,500. This 

application, brought by Mr. Greenspan on 

Mr. Best's behalf, stated that: 

The applicant wishes to apply for an order 

setting aside the contempt order issued on 

January 15, 2010. In the alternative, the 

applicant seeks an order varying the contempt 

order of January 1.5, 2010. 

The applicant then sought directions as to which 

parties ought to be served on the ex parte 

application and, at the request of Mr. Greenspan, 

I made the following order and directions: 

1. That counsel listed on the contempt hearing 

transcript of January 15, 2010 were to be 

served with the application and supporting 

materials. 

2. The execution of the warrant for the arrest 

of Donald Best was "temporarily stayed until 

October 12, 2012 to permit Mr. Donald Best 

to return to Canada to instruct counsel and, 

if required, to be available for cross

examination on his affidavit filed". 

3. The application was adjourned to October 12, 

2012 before me. 

Thereafter, Mr. Greenspan prepared an application 

record to: 

a. Set aside the contempt order of January 15, 

2010. 

b. Alternatively, for an order varying the 

May 3, 2013 
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contempt order. 

c. Staying the operation of the warrant of 

committal pending the determination of the 

application. 

On the October 12, 2012 return date of the 

application, counsel, Mr. Gerald Ranking and 

Mr. Lorne Silver, appeared on behalf of their 

respective clients. Mr. Greenspan appeared on 

behalf of Mr. Best. The application was adjourned 

to November 16, 2012 to permit cross-examination 

of Mr. Best and then to set a date for a hearing. 

On October 12, 2012, I made an order extending 

the date set for the actual hearing of the 

application brought by Mr. Best. 

On November 16, 2012, counsel and Mr. Best 

appeared. Mr. Greenspan, as the record will 

indicate, wished to get off the record and 

Mr. Best wished to retain new counsel. The 

application was adjourned to December 11, 2012 to 

permit Mr. Best to retain new counsel or, 

alternatively, 

Intention to 

for Mr. Best to file a Notice of 

Act ln Person. Among other 

directions, I ordered that cross-examination of 

Mr. Best on his affidavit material in support of 

this application was set for January 11, 2013. 

The application was adjourned to January 25, 2013 

to set a date for the hearing. 

On December 11, 2012, Mr. Best, now unrepresented, 

appeared, as well as Mr. Ranking for his clients 

May 3, 2013 
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and as agent for Mr. Si 1 ver. Mr. Greenspan was 

then removed as counsel of record. Mr. Best had 

filed a Notice of Intention to Act in Person. 

Leave was granted to Mr. Best to late file his 

affidavit sworn December 10, 2012. 

In my endorsement of December 11, 2012, I stated: 

I have already, by order dated November 16, 

2012, directed cross-examination of Mr. Best 

to take place on January 11, 2013. Based on 

the affidavit of Mr. Best and the various 

letters attached to the affidavit, he has been 

in contact with the Law Society of Upper 

Canada lawyer referral services. His 

difficulty in retaining a lawyer appears to 

relate to the degree of experience of the 

lawyer that he wants to retain, as well as the 

requirement that the lawyer be experienced in 

''malpractice''. I am not satisfied that 

Mr. Best cannot retain a lawyer as he suggests. 

The application brought is to purge my 

contempt findings and set aside the order. As 

I explained to Mr. Best, this application is 

not a reli tigation of the Nelson Barbados v. Cox 

proceeding. Therefore, the cross-examination 

of Mr. Best shal.l proceed on January 11, 2013 

regardlet3S of whether he retains counsel. In 

light of the further material filed by 

Mr. Best, the cross-examination may extend 

beyond January 11, 2013. 

Mr. Best, Mr. Ranking and Mr. Silver next 

May 3, 2013 
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appeared before me on January 25, 2013. At that 

time, I made the following endorsement: 

Hearing date set for April 30, 2013 at 

9:30a.m., one day only. 

A judicial mediation date is to be set by the 

trial coordinator on a date prior to April 30, 

2013. Mr. Best and counsel to contact trial 

co-ordinator within f.i ve days to axl~ange this 

judicial meeting which all parties and 

Mr. Best have jointly requested. 

Mr. Best wishes to cross-examine Mr. Silver, 

Mr. Roman and Mr. Ranking and their clients. 

That application is denied. Mr. Best has not 

demonstrated on a reasonable or principled 

basis why such an order should be granted. 

Mx. Ranking and Mr. Silver now seek an order 

that Mr. Best pay into court those costs 

ordered by me on January 15, 2010. This is a 

variation of a prior request that the costs be 

paid to the respondents directly. I find it is 

necessary not to make an· order at this time so 

that Mr. Best will be able to argue the purge 

of his contempt. 

As I explained to Mr. Best and counsel, I 

order and direct that the hearing date and 

judicial mediation date are peremptory. I have 

no other time available for this matter due to 

other commitments. 
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Costs of today reserved to the hearing date of 

April 30, 2013. 

Further, I order and direct that Mr. Best 

answer refusals, undertakings and questions 

under advisement on or before March 15, 2013. 

Applicant's factum to be served and .filed by 

March 29, 2013. Respondents to serve and file 

their factum by April 16, 2013. Factums to be 

limited to 30 days, 

which obviously was an error and I meant 30 pages. 

All of the above dates are peremptory. 

The respondent, Kingsland Estates Limited, 

represented by Mr. Lorne Silver and 

PricewaterhouseCoopers East Caribbean Firm, 

represented by Mr. Gerald Ranking, filed a joint 

factum. On this application, Donald Best has 

filed and relies on his affidavits as follows: 

1. Affidavit sworn April 18, 2012 

2. Affidavit sworn September 13, 2012 

3. Affidavit sworn December 10, 2012 

4. Affidavit sworn January 10, 2013 

Mr. Best was cross-examined on his affidavits on 

January 11, 2013 and January 23, 2013 and 

transcripts of those examinations are filed on 

this application. There are also transcripts 

relating to the various attendances before me. 

I am advised that the judicial mediation request 

by Mr. Best and counsel did take · place before 
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Mr. Justice Mark Edwards. 

I have reviewed the various affidavits of 

Mr. Best. The affidavit of April 18, 2012 was 

delivered at a time when Mr. Greenspan was 

representing Mr. Best. I note that Mr. Best's 

affidavit was notarized by a notary on April 18, 

2012 and somehow connected to Singapore. This 

affidavit is filed in support of Mr. Best's 

"application to set aside the contempt order of 

January 15, 2012" as stated at paragraph 79 of 

the affidavit. 

Attached as exhibits to this affidavit is inter 

alia an examination of Nitin Amersey by 

Mr. William McKenzie on. January 10, 2008 in 

Bay City, Michigan. Further attached as an 

exhibit to Mr. Best's affidavit are many pages of 

blogs on the internet apparently posted 

October 30, 2009 and the first of which is titled 

"The Secretive World of .Peter Andrew Allard and 

the Graeme Ha 11 Nature Sanctuary: Does Barbados 

Need Any Of It?" There are other internet 

postings as well. I point out these items as 

they are illustrative of the type of irrelevant 

material filed on this application and to which I 

will make further comment. 

The December 10, 2012 affidavit of Donald Best is 

comprised of 46 pages, 310 paragraphs, with 

numerous attachments lettered as Exhibits A to z, 
which includes my reasons on the motion for 
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contempt dated January 15, 2010. In this 

affidavit and the subsequent affidavit of 

January 10, 2013 is a vitriolic attack of 

Mr. Ranking and Mr. Silver and their respective 

law firms 

accusations 

and clients by Mr. Best. 

of false, fabricated, 

There are 

perjured 

affidavits related to the main proceedings and 

accusations of obstruction of justice, 

fabricating evidence, conspiracy and fraud upon 

the court by Messrs. Ranking, Silver, their law 

fir.ms and clients. 

I would summarize the December 10, 2012 affidavit 

as follows: 

1~ Mr. Best does not wish to represent himself. 

2. Comments of Mr. Best concerning the Notice of 

Intention to Act in Person form. 

3.. Title: "I Am Not A Flight Risk", which 

comprises paragraphs 25 to 34. 

4. Title: "No Lawyer Retained To Date. Not 

Qualified To Act For Myself", which is 

comprised of paragraphs 35 through 66. 

5. The date of January 11, 2013 is ''so unfair 

and so unjust in all the circumstances" as 

well as other perceived inequities by 

Mr. Best, which is paragraph 67 through 69. 

6. Title: nsubmissions of letters to court as 

unsworn un-cross-examinable, seek unserved 
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'quasi evidence'", which is comprised of 

paragraphs 70 to 87. 

7. Title: "I Donald Best Am Not An 'Experienced 

Litigator'", which covers paragraphs 88 to 

8. 

9. 

101, which in many respects, is a 

reiteration that Mr. Best does not wish to 

represent himself in this application. 

Title: "Audio Recording Submitted For 

which Forensic Verification. Time Needed", 

covers paragraphs 102 to 110 of Mr. Best's 

affidavit. 

Title: "Court File 'A Mess' And Missing 

Important Documents. Need More Time And My 

Lawyer To Examine The Court File", which 

covers paragraphs 111 to 120 of the 

affidavit. 

10.. Title: '\Fears For Safety And Security Of 

Family, Witnesses And Relevant" is the word 

used, which is paragraphs 121 to 143. 

11. Title: "Gerald Ranking And Fasken Martineau 

DuMoulin LLP's Purported Client Is False And 

A Non-Entity", which relates to paragraph 

144 to 259 and paragraphs 263 and 264. 

12. Title: "Confusing Court Order January 15th, 

2010" r which is detailed in paragraphs 260 

to 262.1. 
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13. Title: ''Lawyers And Law Firms Cannot Continue 

To Act For Defendants'', which is comprised 

of paragraphs 265 to 272 and paragraphs 273 

sub-paragraph 1 to sub-paragraph 15 

inclusive. 

14. Title: "Conviction For Contempt Of Court 

Based On Provably False Evidence", which is 

paragraphs 274 to 294. This portion of the 

affidavit of Donald Best is in respect of 

allegations mentioned previously in the 

affidavit and inter alia wherein Mr. Best 

states (Paragraph 276) ~r verily believe 

that I was convicted by the Honourable Court 

based upon multiple instances of false 

evidence placed before the court". 

15. Title: "Intent To Submit A Further Affidavit 

About The November 17th, 2009 Call'', and this 

comprises paragraphs 296 to 298. 

16. Title: "December 2nd, 2009 transcript'' and 

this consists of paragraphs 299 through 307 

of the affidavit. 

Then there is the affidavit of Donald Best sworn 

January 10, 2013. This affidavit consists of 53 

pages and 314 paragraphs. In addition to this 

material, there is filed voluminous bound 

material consisting of the originating motion 

records of May 24, 2007 and affidavits of persons 

such as John Knox and references to material of 
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November 7, 2011 and August 28, 2012, excerpts 

from legal publications and varlous other 

publications. 

Suffice to say this affidavit of January 10, 2013 

and the exhibits to the affidavit comprises four 

banker boxes of materials. A summary of the 

affidavit of Donald Best of January 10, 2013 is 

as follows: 

1. Title: "The Honourable Court is not 

prosecuting me for contempt of court. The 

prosecutors are two of the defendants in the 

Nelson Barbados Group v. Cox and their 

respective. lawyers and law firms". This 

theme continues from paragraphs 1 through 17 

of the affidavit and I observe that in many 

instances, Mr. Best's affidavit contains 

sub-paragraphs within the paragraphs. 

2. Title: "My Request of the Court''. Commencing 

at paragraph 18, Mr. Best requests: 

Having read this affidavit and having 

considered all the evidence to date, to 

accept the circumstances that resulted 

in my conviction for contempt is purged 

and to set aside the conviction, the 

associative penalties and costs and 

order the return of my passport and to 

order the RCMP CPIC Division to remove 

the warrant for my arrest from CPIC. 

If this request is not granted, then 
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Mr. Best seeks an order that 

PricewaterhouseCoopers East Caribbean Firm 

and Kingsland Estates Limited and their 

respective lawyers and law firms not be 

permitted to "act as prosecutors in my 

current application" and that is references 

to paragraph 22 of the affidavit. 

Further, that neither Gerald Ranking or 

Lorne Silver be able to act for their 

respective clients, which relates to 

paragraph 23 of the affidavit. 

Requests are made for production of 

corporate registrations of the defendants 

and government registrations, which relates 

to paragraph 24 of the affidavit. 

Title: ~PricewaterhouseCoopers East Caribbean 

Firm and PricewaterhouseCoopers {Barbados) 

do not exist and never have", and this 

comprises paragraphs 26 through 35 of the 

affidavit and references the same material 

and position as outlined in the December 10, 

2012 affidavit. As acknowledged by Mr. Best, 

the material is repetitive. 

I pause to note that Nelson Barbados sued the 

Pricewaterhouse Company. Regardless of what 

name we are using "Firm" ''East Caribbean" or 

\'Barbados", they are a named defendant. 

Mr. Best was president of the plaintiff company. 
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I find it extraordinary that he suggests now 

that he sued or his company, Nelson Barbados, 

sued a non-entity. It is illogical. 

4. Title: ''Fasken Martineau DuMoulin LLP' s and 

Gerald Ranking's clients/witnesses, 

committed fraud upon the court and other 

crimes", and there is paragraphs 36 to 42 of 

the affidavit and also paragraphs 47 through 

4 9. 

5. Title: "Cassels Brock and 

Mr. Silver's clients/witnesses 

Blackwell, 

committed 

fraud upon 'the court and other crimes" and 

that comprises paragraph 43 and 44 of the 

affidavit and paragraphs 51 through 69. 

6. Title: "Costs payments are proceeds of crime 

as defined in the Criminal Code of Canada", 

paragraphs 45 through 46 of the affidavit. 

7. Title: "Forensic verification of audio 

recordings", which is paragraphs 70 to 78 of 

the affidavit. 

8. Title: "Court appearances in August, October, 

November and December 2012", paragraphs 79 

through 136, with a considerable number of 

sub-paragraphs related thereto. 

9. Title: "I have not been able to find a 

lawyer: Over SO lawyers have rejected my 
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request to xepresent me", paragraphs 137 

through 147 of the affidavit. 

10. Title: "I am not an 'Experienced Litigant' or 

'Experienced Litigator'", which is 

paragraphs 148 through 161 of the affidavit. 

11. Title: "The Honourable Court is not the Court 

of Appeal but the court can hear new 

evidence and act if the court so desires", 

paragraph 162 to 168 of the affidavit. 

12. Title: ''Misuse of Costs Hearings and Contempt 

Prosecution to further other agendasn, 

paragraphs 168 through 198 of the affidavit. 

13. Title: "Personal Safety, Security and Well 

Being", which is paragraphs 199 to 216 of 

the affidavit .. 

14. Title: "Reasons for Conviction", paragraphs 

217 through 220 of the affidavit. 

15. Title: ~Massive violation of lawyer/client 

privilege by Mr. Ranking, Mr. Silver, 

Mr. Roman and other law firms," which is 

paragraphs 221 to 267. 

16. Title: "Mr. Silver and Mr. Ranking's deceit 

to me and the Court regarding the private· 

investigator Jim Van Allen. Further proof 

now exits," paragraphs 268 through 278. 
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17. Title: "Criminal Complaint made to Durham 

Regional Police,n paragraph 279 to 283. 

I would also comment that in the course of oral 

submissions on April 30, 2013, I was made aware 

that Mr. Best made a complaint to the Durham 

Regional Police that Mr. Gerald Ranking had 

harassed him by standing in line to order a 

transcript. Mr. Ranking, 

Durham Regional Police, 

at the request of the 

attended before the 

police officer, who conducted an interview. The 

police did not lay any charges. 

18. Title: ''No complaint to the Law Society of 

Upper Canada," which is comprised of 

paragraphs 284 through 286. 

19. Title: ''Examinations of Mr. Rankings, 

20. 

Mr. Silver, Mr. Roman and their clients," 

paragraphs 287 through 300. 

Title: "My passport", paragraphs 301 to 308 

of the affidavit. 

21. Title: "Cross-examination", paragraphs 309 to 

311 of the affidavit. 

22. Title: "This affidavit is incomplete," 

paragraphs 312 to 314. 

Mr. Best then filed, on this application, a 

25 page, small type, single spaced factum 

May 3, 2013 

481 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

28 
Nelson Barbados Group v. Cox eta/ 

Reasons for Judgment - Shaughnessy J. 

followed by 12 pages in even smaller print, 

single spaced, purported to be footnotes but are 

in fact a continuous running argument of his 

views, thoughts and wishes. 

My attention is drawn to paragraph 137 of the 

factum of ·Mr. Best wherein it is stated: 

Justice Shaughnessy ordered me to answer all 

questions and I have done so. I have noticed 

that a great number of the questions engage my 

solicitor/client privilege and other privacy 

issues, but because I do not want to disobey 

the court, I am reluctantly answering these 

questions under duress. I wish to be very 

clear that I am not waiving any rights I may 

have by doing this but it appears that I have 

no choice. 

I cite this paragraph as I made direct inquiries 

on April 30, 2013 of Mr. Best and Messrs. Ranking 

and Silver as to whether Mr. Best had sought to 

purge his contempt by complying with my orders of 

November 2, 2009 and December 2, 2009. Mr. Best 

assured me that he had answered all of the 

questions and produced all documentation relating 

to my previous orders. However, the truth is 

otherwise. 

Mr. Silver referred me to the transcript of the 

continued cross-examination on Donald Best taken 

on January 23, 2013, page 280 and following, 

commencing with Question 1176, and I read from 
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this transcript: 

Question: Are you prepared, sir - for example, 

once we've had an opportunity to review the 

documentation on the memory stick, satisfy 

ourselves whether it complies with paragraph 4 

of Mr. Justice Shaughnessy's order, are you 

prepared to attend on an examination to deal 

with the questions and areas set out in 

paragraph 3 of Justice Shaughnessy's order? 

Answer: Sir, what we've been doing here for 

two days now is answering questions to fulfill 

Justice Shaughnessy's November 2nd, 2009 order. 

Question 1177: No, we haven't. 

Answer: Are you sliding something in on me? 

What have you done? I mean what kind of 

Question: Sir--

Answer: No, that's -- no, no way. 

Question: -- you brought an application to set 

aside Justice Shaughnessy's order and you 

filed affidavits and we've exercised our right 

to examine you on those affidavits. You know 

this. So we've exercised our right to cross

examine on those affidavits. You filed three. 

We started on the 11th, we didn't get finished 

so we're here to complete the cross-

examination on three affidavits t:hat you filed 

in support of an application to set aside 

Justice Shaughnessy's order. I'm encouraged to 

hear finally that you're willing to comply 

with Justice Shaughnessy's November 2nd order. 

I think that's a step in the right direction. 

But we don't think you've fulfilled it at all 
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yet. To the extent that we get to review those 

documents -- because you need Shaughnessy's 

order which respectfully I say is ridiculous 

but, you're going to make your own bed in that 

regard -- we then have the right to examine 

you pursuant to paragraph 3 of the order and 

we're going to exercise that right. It would 

be nice to know that you agree that we're 

going to have that right and we're going to 

complete that examination. Instead what I'm 

hearing from you is you think that we've been 

doing this .for the last day and a half. I'm 

telling you you're wrong. 

Answer: All right. May I respond to that, sir? 

Question: Sure. I mean 

Answer: The whole purpose 

Question: Not really but my saying that no 

response is required won't stop you so go 

ahead. 

Answer: The whole purpose of the application 

and of nle being examined here and of 

everything I've been answering and everything 

I've done is to fulfill the order and purge 

whatever contempt there is and that's the 

whole reason why --

Question: I'm glad to hear --

Answer: -- I came back to this country and 

it's what I've been doing. Now, I think -

Question: Wel..l then why don't .vou give me 

those documents if that's a true statement? 

Answer: I -- Please let me continue. I think 

there's some I think you're I think 
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you're trying to have some theatre here. 

Mr. Ranking: Have some what? 

The Witness: Theatre. 

Mr. Silver: Theatre for Carol? 

The Witness: I fulfilled the order of Justice 

Shaughnessy and that's what we're here now. 

Now, if there's some question I need to answer 

to fulfil it more please let's give me the 

next question, sir. 

Question: I'm not going to do that. 

Answer: You're not going to answer -- or ask 

me questions to allow me to fulfill the 

judge's order? 

Question: I did. 1 did. I said can I have the 

documents so that I can review them and your 

answer was no. So I'm not going to be sucked 

into this game that you are playing that -~ to 

start asking you questions on an examination 

that we're not even here to conduct. And no, 

sir --

Answer: I don't accept that at all. I don't 

accept that at all. 

In conjunct ion with this exchange, which I may 

later reference, Mr. Best subsequently handed to 

the court - I would refer to it as a computer 

stick. I think they refer to it as something else 

on the examination but in any event, if I use the 

word computer stick, I think it is acknowledged 

what I mean. 

This computer stick was handed over ultimately by 

Mr. Best and contains, to quote Mr. Best in his 
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materials, \\over 100,000 documents" relating to 

the Nelson Barbados proceedings. It goes without 

saying that my order of November 2 and December 2, 

2009 never encompassed such a production, nor 

would the material be necessarily relevant. 

Mr. Best made the comment that "they already have 

this material" and by ~they", I interpreted it to 

mean Mr. Silver and Mr. Ranking. I find that this 

"tactic" of producing a computer stick with 

allegedly 100,000 documents and then telling the 

court that there has been compliance with my 

order of November 2 and December 2, 2009 is 

offensive and is part of an ongoing litigation 

strategy to mislead and deceive the court. 

Further, my orders direct Mr. Best to attend and 

answer questions in relation to the matters 

specifically outlined in the orders. As late as 

Tuesday afternoon, April 30, 2013, the 

respondents proposed an order for the Warrant of 

Committal to be suspended and for Mr. Best to 

attend an examination related to the matters 

outlined in the orders of November 2 and 

December 2, 2009 and to pay the costs past and 

present. Mr. Best advised me that he refused to 

do so, maintaining that he had purged his 

contempt. 

Regretfully, Mr. Best has again attempted to 

manipulate the court process by: 

1. Suggesting he had answered all questions 

relating to the November 2 and December 2' 
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2009 orders when in fact he had not. 

As detailed in the transcript of the cross

examination, he was clearly being cross

examined on the affidavit material filed in 

support of this application to set aside or 

purge the order for contempt already made, 

yet Mr. Best was prepared to stand before me 

and state several times that he had attended 

and answered all the questions relating to 

my November 2 and December 2, 2009 order. I 

would like to characterize Mr. Best's 

comment as a mis-statement. However, I find 

in fact he lied. 

2. Further evidence of Mr. Best's attempt to 

manipulate and frustrate the court process 

is a production of a computer stick, or I 

guess it is more properly called a memory 

stick, containing 100,000 docwnents and 

effectively saying to the respondents' 

counsel and the court, "You figure it out." 

3. At the hearing of April 30, 2013, Mr. Best 

passed up a several hundred page brief 

titled "Answers to Undertakings, Under 

Advisements, Refusals By Donald Best 

Relating To His January llu And January 23~, 

2013 Cross-Examination". 

experience sitting on 

reviewing the materials, 

With 15 years of 

the bench and in 

I query why this 

cross-examination could have been so long. 

However, after a review of the transcripts 
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and the brief filed by Mr. Best mentioned 

above, it is readily apparent that Mr. Best 

took an enormous number of questions under 

advisement. His brief (marked as Exhibit D) 

contains 119 pages alone in relation to 

refusals and matters taken under advisement. 

I have described Exhibit D in much greater 

detail on the record at the April 30, 2013 

hearing. Suffice to say the brief contains 

ongoing arguments relating to his position. 

Much of the material is irrelevant and 

unresponsive. 

While there are numerous examples to 

illustrate my finding on this point, I will 

refer but to one example at page one, Tab 2, 

under the title "Answers To Undertakings, 

Under Advisements Refusals" as follows. 

Again, I am reading from Tab 2, page one, 

the last paragraph. 

Throughout this application and during my 

cross-examination, I have been subject to 

abuse and deceit and outright lies by 

lawyers as well as innuendo and false 

quasi evidence improperly placed before 

the court. The lawyers, some of the 

defendants and some of their supporters 

also used intimidation tactics intended 

to frighten a.nd intimidate my witnesses, 

my family and myself. Mr. Ranking, 

Mr. Silver, some of the defendants and 

their supporters also directly targeted 
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my children and other family members who 

have nothing to do with anythi11g. 

4. As yet a further tactic, Mr. Best made an 

application at the commencement of the 

April 30, 2013 hearing that there was an 

"undocumented, secret, private or 'on the 

side' (whatever it may be called) court 

police 

Regional 

alleged 

caused 

probably 

investigation" involving Durham 

Police and others relating to 

events in December 2009 which has 

a ~miscarriage of justice and 

means that this court had to 

disqualify itself then and has to now." 

In support of the application, Mr. Best swears an 

affidavit of April 29, 2013 and then produces it 

to the defence on April 30, 2013 after I enter 

the courtroom. This affidavit is marked as 

Exhibit c. The affidavit of Mr. Best states 

(paragraph 12) that there has been a cover-up or 

a conspiracy in order to prevent a full hearing 

into this situation. 

Neither Mr. Ranking or Mr. Silver or I have any 

knowledge of any such circumstances alleged. 

Mr. Best's affidavit is illustrative of the 

ongoing history related to this action of using 

any argument, suggestion or innuendo to cause 

this proceeding to be delayed or sent off the 

rails. As I ruled on the record, the affidavit 

material is not cogent or relevant to the issue 
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before me at the hearing of April 30, 2013. 

Mr. Best spent considerable time in his 

submissions and his affidavits to argue that 

PricewaterhouseCoopers Caribbean Firm is not a 

legal entity. Documents, including government 

filings, which have been filed, clearly 

demonstrate otherwise. The lengthy submissions of 

Mr. Best and his affidavit material do no merit 

further comment and I dismiss the' argument on 

this point. As I have indicated previously, 

Nelson Barbados sued the PricewaterhouseCoopers 

entity. 

Mr. Best then argued what are two incongruous 

positions. He submitted that he had no notice of 

the contempt proceedings. However, his letters to 

me (uninvited}, the trial co-ordinator, 

Ms. Jackie Traviss, and the telephone 

conversation at Victory Verbatim on November 17~, 

2009 and the acknowledgement of material sent to 

him by Mr. Ranking do not support his position. 

As stated previously, I have provided extensive 

reasons relating to the method of service of the 

contempt application due to the intricate network 

of post office boxes set up by Mr. Best. Far more 

significantly is that Mr- Best's correspondence 

and his spoken words in a telephone conversation 

with counsel on November 17, 2009 illustrate and 

satisfied me that Mr. Best was aware of the 

contempt proceedings. 

Now with this information at hand, Mr. Best tells 
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me April 30, 2013 that he apologizes for not 

complying with my order of November 2, 2009 or 

December 2, 2009 or attending the hearing on 

January 15, 2010 or the subsequent date of 

February 2010 to purge his contempt. He states he 

apologizes but he had to flee Canada and take up 

residence in what we now understand to be, based 

on his affidavit, New Zealand for the safety of 

his family. 

I reject Mr. Best's suggestion that his family 

was at risk.. This is a continuation of the same 

sort of suggestions of threats and conspiracies 

advanced by his former counsel, William McKenzie, 

which involved many days of hearing and to which 

again I provided written reasons. 

Further, I do not accept Mr. Best's apology as 

genuine. It is apparent that this is contrived in 

light of the malicious accusations detailed in 

his affidavit material. Mr. Best never explained 

how conditions were so unsafe for him and his 

family in 2009 but is now sufficiently safe in 

2013 that he wishes to have my contempt order set 

aside and resume residency in Canada. 

Mr.. Best made other submissions that the cost 

order by me on January 15, 2010, as well as any 

costs to be ordered, amount to "double dipping". 

The Minutes of Settlement entered into after the 

involvement of counsel for LawPRO clearly 

demonstrate that there has been no double dipping. 
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Mr. Best is not impecunious. In the prior 

proceedings, at a time when Mr. McKenzie was 

acting on behalf of Nelson Barbados, I made a 

cost order against Nelson Barbados in an amount 

of approximately $200,000 and this cost order was 

satisfied. Mr. Best, on his own initiative, 

details in an affidavit on this application that 

he paid a significant retainer to Mr. Greenspan 

and he details the amount. Mr. Best states that 

he cannot retain a lawyer. He never suggests that 

this is due to impecuniosity and I have 

previously detailed wherein the basis of his 

inability to retain a lawyer lies. 

At a time when Mr. Best was represented by 

Mr. Greenspan, I granted Mr. Best a further 

opportunity to purge his contempt. I begin this 

analysis then relating to this application by 

referencing my reasons at (2010] O.J. No. 278, 

found in the materials filed by both sides, 

including Tab 4 of the Book of Authorities of the 

respondents. 

In the Reasons of January 15, 2010, which I state 

are found at 0. J. No. 278, paragraph 2 and 

following, I stated: 

At the heari.ng of this application on 

January 15, 20.10, I made a finding that 

Donald Best was i.n contempt of the orders of 

November 2, 2009 and December 2, 2009. I made 

a further finding that Donald Best had actual 
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notice of the orders of November 2, 2009 and 

December 2, 2009 and that he also was on 

notice of this contempt application and yet he 

failed to attend on the return date of this 

matter to answer questions and make production 

as required and detailed in the orders of this 

Court. 

[ 3] Donald Best is the President of the 

Plaintiff, Nelson .Barbados Group Ltd. The 

substantive jurisdictional motion in this 

action was heard and Reasons were delivered 

dated May 4, 2009. Thereafter Counsel were 

invited to make submissions on the issue of 

costs. A cost hearing has been set for 

February 22, 23 and 24, 2010 at the Durham 

Regional Courthouse. The Defendants have put 

the Plaintiff and the Court on notice that 

they will be seeking a cost award against 

inter alia, K.. William McKenzie and the law 

fir.m of Crawford, McKenzie, McLean, Anderson & 

Duncan LLP, former solicitors for the 

Plaintiff. 

Order of November 2, 2009 

{4) The Defendants brought a motion returnable 

November 2, 3, and 4, 2009 seeking an award of 

costs to the Defendants on a full indemnity 

scale, or in the alternative on a substantial 

indemnity scale, fixed and payable forthwith 

by the plain tit'f, the plaintiff's officer 

Donald Best, K. William McKenzie and 
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Mr. McKenzie's law firm, Crawford, McKenzie, 

McLean, Anderson & Duncan I,LP on a joint and 

several basis. In addition thereto the 

Defendants sought an order, validating service 

of the motion material upon Donald Best and 

compelling Donald Best to appear on an 

examination on November 17, 2009 in Toronto to 

answer questions: 

(a) refused or taken under advisement at the 

cross-examination of John Knox (a non-party 

affiant produced by the Plaintiff) held on 

November 4, 2008 and all questions reasonably 

arising therefrom; 

(b) all questions refused or taken under 

advisement at the Rule 39.03 examination of 

Donald Best held on March 20, 2009 and all 

questions reasonably arising therefrom; 

(c) all questions which the Court directed to 

be answered at the hearing of the substantive 

motion on ~ril 8, 2009 and all questions 

reasonably arising therefrom; 

(d) all questions relating to Donald Best's 

appointment and subsequent 

duties/responsibilities as an officer of 

Nelson Barbados Group Limited; his 

relationship, if any, to the matters pleaded 

in the within action (and the related actions 

in Barbados), and his association and/or 

relationship with K. William McKenzie and/or 

the law firm of Crawford, McKenzie, McLean, 

Anderson & Duncan LLP; and 

(e) all questions concerning the shares of 
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Kingsland Estates Limited, including without 

limiting the generality of the foregoing, the 

security over and ownership rights held by 

Nelson Barbados Group Ltd. in the common 

shares of Kingsland and all questions arising 

therefrom. 

[5) There was also a request for an order 

compelling Donald Best to deliver two weeks 

prior to the examination, all documents by 

which Nelson Barbados Group Ltd. allegedly 

acquired security or an ownership interest in 

Kingsland Estates Limited, all trust documents, 

the minute book, director's register, 

shareholder's register, banking documents 

(including bank account opening documents, 

operating agreements and bank statements) and 

all books of account, ledgers and financial 

statements from the date of incorporation of 

Nelson Barbados Group Ltd through to the 

present. 

[6} The grounds advanced for the motion is 

that all the Defendants were forced to incur 

extraordinary legal expenses to respond to 

unmeritorious claims and what are alleged to 

be obstructionist tactics of the plaintiff and 

its counsel, Mr. William McKenzie. It is 

further alleged that this action was brought 

by a shell corporation with a head office 

address of Mr. McKenzie's law firm in Orillia, 

Ontario and the action was devoid of merit and 
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had no connection to Ontario and which issues 

were or continue 

proceedings in 

to be the subject of civil 

Barbados. Accordingly the 

Defendants seek "the highest scale of costs to 

compensate them for hundreds of thousands of 

dollars of legal fees thrown away.n 

{ 7] An Order issued from this Court on 

November 2, 2009 directing Donald Best to 

attend an examination in Toronto on 

November 1 7, 200 9. A transcript of the 

examination indicates that Donald Best called 

into the special examiners office shortly 

before the examination was to commence. 

Mr. Best was placed into a conference call 

with the counsel present at the examiner's 

office. Mr. Ranking placed on the record of 

the examination a narrative of the 

conversation with Mr. Best, which is not 

disputed by counsel and which I accept as an 

accurate account. Mr. Best advised counsel 

that he was not going to attend the 

examination but he wanted the examination to 

take place ove.r the telephone. It was 

explained to Mr. Best that this was not 

acceptable and was not in accordance with the 

order of the Court. Mr. Best asked if there 

was surveillance of him and he was advised 

that there was no surveillance. Mr. Best then 

made reference to bl og entries concerning him 

and he was concerned for his own safety. 

Mr. Best was assured by Defense counsel 
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present that they did not have any knowledge 

what he was referring to. Defense Counsel also 

offered to delay the examination to the 

afternoon of November 1 7, 2009 to which 

Mr. Best responded that be could not attend. 

Mr. Best refused to answer all questions as to 

where he resides. Counsel also offered other 

dates for the examination but Mr. Best refused 

to commit to another date. Mr. Best insisted 

that the examination proceed over the 

telephone. When Mr. Silver asked Mr. Best if 

he had the records of Nelson Barbados, 

Mr. Best refused to answer and he then asked 

Mr. Silver what his next question was. Counsel 

advised Mr. Best that this telephone 

conversation was not compliance - with the 

November 2, 2009 order of the Court and the 

telephone call was terminated. 

[8] Notwithstanding the non-compliance with 

the order of November 2, 2009 and despite the 

fact that Mr. Best did not attend the 

examination of November 17, 2009, Defense 

counsel served on him by mail another 

appointment for the examination on November 25, 

2009. Mr. Best did not attend on this further 

appointment. 

(9] Mr. Best never produced the documents 

detailed in the November 2, 2009 order. 
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Order o£ December 2, 2009 

[10] On November 27/09 the defense served a 

motion record for a December 2, 2009 contempt 

motion by reason of the failure of Donald Best 

to comply with the order of November 2 2009. 

[11} On December 2/09 defense counsel attended 

at the Courthouse in Whitby to secure an order 

validating service of the November 27, 2009 

motion record and authorizing substitutional 

service of the contempt motion. Donald Best 

did not at tend the December 2, 2009 hearing 
-

although he was on notice of the same. 

[ 12] The order 9f December 2, 2009 provided 

that the contempt motion was to be served upon 

Donald Best by an alternative to personal 

service. The endorsement of December 2, 2009 

reads: 

In the usual course a motion to hold a person 

in contempt should be served personally. 

However, the circumstances in the present 

case are most unusual. 

Mr. Donald Best, the President, director and 

shareholder of the Plaintiff Corporation has 

set up a somewhat elaborate procedure for 

mailings and other communications. He has a 

UPS post box address in Kingston which in 

turn forwards all correspondence to yet 

another UPS post box at the Cloverdale Mall 

in Toronto. 

Further, it is apparent from correspondence 
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sent by Mr. Best, including conversations he 

states he had with the Trial Coordinator at 

Whitby, that Mr. Best is aware of all aspects 

of this proceeding including my order of 

November 2, 2009. 

Mr. Best called the Verbatim office on the 

day of the scheduled examination and 

attempted to conduct the examination over the 

telephone. 

Mr. Best has sent material to the Trial 

Coordinator and me which is not in Affidavit 

form. 

Mr. Best refuses to provide any address where 

he resides but suggests he is out of the 

country. Extensive investigations have not 

resulted in locating where he resides. 

I find that Donald Best is deliberately 

avoiding personal service of the contempt 

motion. There are no other steps that can be 

taken by the defendants to locate Mr. Best. 

In these unusual and unique circumstances I 

find that an Order for substitutional service 

of the contempt application is appropriate 

and it is so granted. 

Mr. Donald Best will 

served with the motion 

endorsement at: 

be substitutionally 

for contempt and my 

1) the UPS address in Kingston Ont. as 

detailed in the order of Eberhard J. 

2) at the UPS address at the Cloverdale 

Mall in Toronto. 
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The con·tempt motion is now set to be heard by 

me on January 15, 2010 at 9:30 am at Whitby 

Ont. 

Costs of today' s attendance and costs thrown 

away are reserved to the January 15, 2010 date. 

The cross-examination of Mr. McKenzie has been 

delayed pending this aspect of the proceeding. 

Further, 3 days for the hearing of costs have 

been reserved £or the end of February 2010. It 

is therefore necessary that dates and 

time lines be adhered to in order that this 

matter can be completed in both a fair and 

expeditious manner. 

[ 13] The order of December 2, 2009 directed 

Donald Best to attend on January 15, 2010 at 

Whitby, 

before 

Ontario to give 

Shaughnessy J. 

evidence viva 
I 

and produce 

voce 

the 

documentation referred to in the November 2, 

2009 order (and which is repeated in the 

December 2, 2009 order). The order further 

provides that the contempt hearing would also 

proceed on January 15 2010. It further 

provides that in the event that Donald Best 

fails to attend on January 15, 2010 the 

contempt motion will proceed in his absence. 

[14] On December 4, 2009 the defense served 

Donald Best by mail addressed to the 2 UPS 

address boxes, the December 2, 2009 order and 

my endorsement. On December 15, 2009 

Mr. Ranking on behalf of a.ll participating 
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counsel forwarded correspondence to 

Donald Best at both UPS addresses in Kingston 

and Toronto enclosing the Motion Record dated 

November 27, 2009; the Notice of Return of the 

Amended Motion; a Supplemental Motion Record 

dated December 14, 2009 and a Notice of 

Examination returnable before me on January 15, 

2010. Once again the request was made to 

Mr. Best that he produce the documentation 

previously requested and detailed in the Court 

orders and the Notice of Examination. 

Mr. Ranking's correspondence of December 15, 

2009 states that, it Mr. Best did not attend 

on January 15, 2009, "I will proceed with the 

contempt motion in your absence and seek a 

warrant for your arrest." On December 23, 2009 

Mr. Best was served by mail with the 

defendant's 

Authorities. 

{15] Donald 

January 15, 

documents · 

Factum 

Best did 

2010 and 

that are 

and Book 

not attend court 

be has not produced 

the subject of 

November 2 and December 2, 2009 orders. 

of 

on 

the 

the 

Is Donald Best in cont~t or the Court Orders 

o£ November 2, 2009 and December 2, 2009? 

[16] I am satisfied, based on all the material 

filed including Mr. Best's correspondence to 

this court and the trial coordinator, that he 

has actual knowledge of these proceedings and 

the orders of this court. On November 16, 2009 
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Mr. Best wrote to the Trial Coordinator's 

Office: 

... the judge ordered me to appear tomorrow 

(Tuesday 17t.11 
) in Toronto at Victory Verbatim 

at lOam at 222 Bay Street to answer all 

questions from ''sections a, b, c, d". 

[ 1 7} Mr. Best did not 

examination of November 

attend 

17, 2009 

on the 

choosing 

instead to play a cat and mouse game over the 

phone. He also did not attend the November 25, 

2009 date for the examination. On December 4, 

2009 a copy of my order of December 2, 2009 

and my endorsement were forwarded to Mr. Best. 

He did not attend on January 15, 2010 as 

required by the December 2, 2009 order and he 

did not produce the documentation detailed 

under both court orders. 

I am going to take a short break right now 

because I think I need it and then we will resume. 

Sorry, just to complete my references to that 

transcript, I want to refer yet to one further 

paragraph and that is paragraph 36 of my 

transcript of 2010. I state: 

[36} It is further an order of this court that 

Donald Best may apply to purge his contempt by 

appearing before me on or before February 22, 

2010 and answerj_ng questions and making 

productions as detailed in my orders of 

November 2, 2009 and December 2, 2009. 
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That is the end of the quotation of that 

paragraph. 

R E C E S S (11: 15 AM) 

5 U P 0 N R E S U M I N G (11:40 AM) 

6 TEE COURT: The rule which governs this 

7 application is Rule 60.11. Under Rule 60.11{8): 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

On motion, a judge may discharge, set aside, 

vary or give directions in respect of an order 

under subrule (5) or (6) and may grant such 

other relief and make such other order as is 

just. 

Therefore, it remained open to Donald Best, in 

his application returnable September 5, 2012, to 

seek to set aside my contempt order of January 15, 

2010. 

Since the commencement of the within application 

and instead of attempting to comply with my 

orders and attempting to purge his contempt, 

Donald Best has engaged in a course of improper 

conduct, as I have particularized, that has 

unduly complicated the proceedings, raised 

irrelevant issues, defamed lawyers and their 

clients, all in an attempt, I find, to avoid 

complying with my orders. 

In respect to the within application, Mr. Best 

swore four affidavits dated: 

• April 28, 2012 

• September 13, 2012 
May 3, 2013 
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• December 10, 2012 

• January 20, 2013. 

The volume of material both within the affidavits 

filed and annexed as exhibits thereto, to say the 

least, is staggering. In his affidavits, and in 

particular in his affidavits dated December 10, 

2012 and January 20, 2013, Donald Best persists 

in making baseless, highly inflammatory and 

offensive allegations of misconduct directed at 

Mr. Lorne Silver, counsel for Kingsland and 

Mr. Gerald Ranking, counsel for PwC, amongst 

others. 

Mr. Best has been advised by me (on more than one 

occasion) that his allegations against counsel 

are not relevant to the application to set aside 

the contempt order. Indeed, as recently as 

January 25, 2013, I stated to Mr. Best as 

follows: 

But I just want to indicate to Mr. Best that 

it is very, very important that we stay 

focussed on the real issue and he's - he's - I 

know you're making demands that the respective 

clients of Mr. Silver and Mr. Ranking are 

fraudulent, are noll-entities. You make frankly 

very spurious allegations against Mr. Ra.nkJng 

and Mr. Silver, but I've got to tell you as 

your head is shaking up and down in a positive 

manner 1 Mr. Best, this is not about - it's not 

Mr. RarJking or Mr. Si 1 ver or their respective 

clients is not issue. 
May 3, 2013 
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Mr. Best has chosen to completely ignore my 

direction and continues to make inflammatory, 

false and vexatious allegations against 

Mr. Silver and Mr. Ranking and their clients. He 

does so in his affidavits, his cross-examinations, 

his "Answer to Advisements, Undertakings and 

Refusals" and more recently, in his submissions 

to the court on this application. 

Mr. Best was cross-examined on his affidavits on 

January 11, 2013 by Mr. Silver. I have noted that 

Mr. Best was evasive. He took most questions 

under advisement. When Mr. Best chose to respond, 

his answers were self-serving and often contained 

aggressive, irrelevant and improper allegations 

of misconduct designed to further impugn the 

integrity of both Messrs. Silver and Ranking. 

Aside from the defamatory comments, Mr. Best's 

comments were not responsive and I find they were 

intended to frustrate his cross-examination. 

Not surprisingly, the 

completed on January 

cross-examination was not 

11, 2013. The cross-

examination was continued on .January 23, 2013, at 

which time the same improper conduct by Mr. Best 

continued unabated. 

On or about March 14, 2013, Mr. Best delivered 

119 pages of "Answers to Undertakings, Under 

Advisements and Refusals", as well as hundreds of 

pages of exhibits. Consistent with his cross

examination, most of Mr. Best's answers are 
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evasive, 

addition, 

self-serving 

the answers 

and non-responsive. In 

are replete with repeated 

and additional baseless allegations of misconduct 

against Messrs. Silver and Ranking. Amongst many 

of the unanswered questions, Mr. Beat r~fused to 

answer questions relating to Nelson Barbados' 

purported security interest in the shares of 

Kingsland. 

Mr. Best's factum continues to advance baseless 

allegations concerning Messrs. Silver and Ranking 

rather than seeking to address the substance of 

the orders made against him and in respect of 

which he was found to be in contempt. 

In my Reasons, previously referenced, I have 

outlined the applicable principles of law related 

to contempt. I see no necessity to relate the 

principles of law again. Suffice to say I apply 

those principles to the facts so found on this 

application. 

As the previous Reasons indicate, Mr. Best was 

aware of the various proceedings. I find he had 

full knowledge of his obligations and the 

consequences of ignoring them. 

On December 4, 2009, Mr. Best was served with my 

December 2, 2009 order at the address Mr. Best 

had provided and in accordance with the protocol 

for substituted service ordered by me. Mr. Best 

had approximately six intervening weeks before 
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the January 15, 2010 contempt hearing. 

Notwithstanding, no effort or attempt to comply 

with my orders was made. 

Both the November 2, 2009 and December 2, 2009 

orders are directive. The orders require Mr. Best 

to produce documents and attend on an examination. 

Mr. Best failed to produce the documents or 

attend the examination as required by the orders. 

Today Mr. Best remains in contempt. 

Notwithstanding that Mr. Best is well aware of 

his obligations as prescribed by my orders, he 

has done everything in his power to avoid 

compliance with the same. Mr. Best has made some 

documentary production. However, it remains to be 

determined whether such is in compliance with my 

orders and as yet, there has been no cross

examination conducted in accordance with the 

orders of November 2, 2009 and December 2, 2009. 

Rather, as detailed in the facts and as referred 

to previously, Mr. Best is engaged in a 

self-serving and obstructionist campaign to 

vilify and impugn the reputation and integrity of 

counsel, their clients and this court, all in an 

attempt to avoid compliance with my orders~ 

Further, and in any event, this court was never 

misled concerning 

November 2' 2009 

advised the court 

Mr. Best' s possession of the 

order. In fact, Mr. Ranking 

on December 2, 2009 that he had 

sent a draft order to Mr. Best on November 6, 

May 3, 2013 
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2009 rather than the signed order, and I quote 

from the transcript of the proceedings before me 

on December 2, 2009, which is contained in the 

motion record, Tab 50. This is Mr. Ranking 

speaking: 

So, I don't want there to be any suggestion 

that I provided I didn't provide him 

(Mr. Best) with a signed order, and I want 

Your Honour to know that, but the reason for 

that because, as I say, there was delay 

g.etting approvals as to fonn and content and 

rearranging it and finally getting it done, 

and then I don't think -you know- so, to the 

extent that Mr. Best says he did.n' t have of 

the order, that's not fair. I gave a draft 

copy of the order, as I've indicated, but he 

did not have a copy of the signed order. 

Although Mr. -Best's course of conduct illustrates 

a clear and consistent intention to avoid 

compliance with my orders, it is not necessary to 

prove that Mr. Best intended to breach or violate 

the order and again, in this regard, I reference 

the decision at paragraph 54 in Sheppard and Sheppard 

[1976] 12 O.R. (2d) 4 at 8. I'm sorry, in that 

regard, I am referencing the Sussex Group decision, 

which is contained in the Respondents Book of 

Authorities and which, in turn, refers at 

paragraph 54 to the decision in Sheppard and Sheppard. 

What is evident then is that there has been no 

cross-examination conducted in accordance with 
May 3, 2013 
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the orders of November 2 and December 2, 2009 and 

in attempt to answer a number of myriad issues
1 

raised by Mr. Best in his materials and 

submissions, I find that it is irrelevant whether1 
I 

Mr. Best possessed an actual copy of the. 

November 2, 2009 

Victory Verbatim 

November 17, 2009. 

order when 

and spoke to 

he telephone~ 

counsel o9 
I 

In the case of Sussex Group Ltd v. Fangeat ( 2003 lj 

O.J. No. 3348, Mr. Best need only have knowledg~ 

of the terms of the order. Mr. Best admitte1 

having this knowledge in his November 16, 200~ 

correspondence to the trial coordinator 1 
Jackie Traviss, and in his conversation with the 

respondents' counsel as recorded on November 17 ~ 

2009. 

I 

Mr. Best, by his words and actions and frankly 

his attempts to manipulate the court process, har 
effectively refused . to purge his con tempt. More 

particularly, Mr. Best has refused to submit tp 

an examination in relation to my November 2 and 

December 2, 2009 orders and has not paid the fi~ 

or costs ordered by me. In this regard, Mr. Best 

has shown continued disobedience of orders qr 

judgments. 

Further, I find that Mr. Best's improper condudt 

in the withl.n application has caused enormous 

expense to the respondents, has interfered with 

the judicial proceedings and it has obstruct~d 

May 3, 20~3 
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the court. Mr. Best's conduct has led to four 

court appearances, a failed judicial mediation 

and two days of cross-examination on voluminous 
I 

affidavits filed in support of the withjin 

application. It is apparent that 

amount of legal work had to be 

respond to this application. 

an enorm9Us 

employed to 

I 

Mr. Beat's affidavits are replete with irrelevant 

and baseless allegations of misconduct, dece~t, 

fraud and illegality by Mr. Ranking, Mr. Silver, 

Mr. Andrew Roman and their respective law firms. 

Again, this is the case, notwithstanding t1at 

Mr. Best has been told repeatedly by me that 
I 

these allegations are irrelevant, and as I stated 

· previously, 

campaign of 

Mr. Best 

baseless 

has persisted in 

allegations during 

~is 

his 

cross-examinations on affidavits and his ~Answ.rs 

to Advisements, Undertakings and Refusals", fnd 

as well as his factum and his submissions to t~is 

court. I find that Mr. Best has shown a continued 

and complete disregard for the courr's 

instructions, as well as a continued contempt for 

the court's process. 

Noted previously, Rule 60.11(8) confers on 

court a wide discretion to give orders ~or 

directions and to make such other orders as is 

just. This application has therefore proceeded! on 

no new or fresh evidence from Mr. Best. I find 

that no steps have been taken by him to purge his 

contempt. His contempt continues. No explanatjion 

May 3, ~013 
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is offered in mitigation or to explain ~is 

non-compliance. 

I 

I am satisfied beyond a reasonable doubt that 

Mr. Best remains in contempt. Sufficient time has 

passed for him to comply with my orders. His 

affidavits, factum and submissions continue i to 

flout the authority of the court. Therefore, I 

find that the finding of contempt stands. 

Therefore, the application of Donald Best to 1set 

aside the Warrant of Committal issued January 15, 

2010 is dismissed. Mr. Best will, accordingly, be 

taken into custody and begin serving a sent~nce 

of three months imprisonment today. My order that 
I 

he report to Durham Regional Police is vacated in 
j view of the sentence being served. 

I note that Mr.. Greenspan has been holding i his 

passport pursuant to an order that I have mad,. I 

am compelled to order that the ~ssportl be 

returned to Mr. Best upon completion of serving 
I 

the sentence imposed by this court. If Mr. aest 
I 

appeals the order I make today, then 
1 
the 

appellate court will have to deal with the tbrms 

of release, including surrender of the passpbrt. 

If Mr. Best does not appeal or is not granted 

interim release pending appeal, then his passport 

shall be returned to him by Mr. Greenspan on 

August 1, 2013. 

Approval of the order by Mr. Best wil~ be 

May 3, 2013 
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dispensed with and I direct that this order shal~ 
be prepared by Messrs. Ranking and Silver and 

presented to me for signature by Monday, May q, 
2013. 

I 
Now, costs. Counsel, I heard your submissions on 

costs yesterday. I did not hear submissions from 

Mr. Best. I think I have to hear from him in th~t 

regard. Is there anything further on the issue of 

costs? 

MR. RAHKr.NG: There is, Your Honour. 

':BB COURT: And I am talking about the costs cpf 

this hearing and the costs reserved to today from 

prior attendances. 

MR. RANKING: Your Honour, there is. I make very 

brief submissions. If I could just hand up to the 

court - there was an offer to settle that was 

advanced by· PricewaterhouseCoopers and you wi~l 

recall in Mr. Best' s submissions that he made 
i 

reference and filed today the Exhibit F. I 
THE COURT: Okay, just give me a second here. I 

have got papers galore. Yes, I am now looking ~t 
a letter, April 12, 2013. I 
MR. RANKrNG: Yes, thank you, Your Honour. 

'l'BE COURT: More than 10 days before the hearing·: 

MR. ~ING: Yes, and then I also want to m~ke 

reference just for your bench brief that I did 
I 

follow up in the letter of April 26, which was 

marked as Exhibit F, to ask him to - that I had 

not heard from him. That' s the last sentence ·of 

that letter. 

May 3. ~013 
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But the point of this letter, Your Honour, is lyou 

will recall that we had the judicial mediatio1 on 

the gtb of April. 

THE COURT: Right. 

MR. RANKING: ... just to put this into context. j 

THE COURT: I didn't know the date but I was aware 

it was going to take place. 
I 

MR. RANKING: It was April the gth and you' 11 j see 

that I make reference to that in the ffrst 

paragraph and we made clear to my frifnd, 

Mr. Best, that it was not our clients, desire to 

have him incarcerated. We were trying to resolve 

this. And so you'll see I say- and I don't need 

to read the letter to you but I do say in the 

second paragraph, you know, "We are putting 

forward a position of compromise in the interest 

of trying to resolve our differerces 

notwithstanding your serious allegations." 

I go on to say - express PwC's concerns :with 

respect to the allegations that had been madet but 
I 

then I say that - and of course, this would 

obviously be subject to you - that the terms of 

settlement would be to agree to an examina~ion, 
subject to your agreement, of course, thaT we 

would not oppose setting aside the fine of $1,500 

and that we were asking for costs oh a 

substantial rather than a full indemnity s¢ale. 

And at the top of page two, I then detail! the 

actual monetary benefit were both of thosk to 

occur and as of that date, it would have resulted 

in a saving to Mr. Best of some $26,000. 

May~' 2013 
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And so I don't force or make any, you know,,· 

strong submissions other than the fact that ~ 

think the parties at this side, notwithstanding -

and I emphasize this notwithstanding thJ 

allegations which, thankfully, Your Honour, yo~ 

have properly characterized as baseless, we were 

still prepared to try to compromise~ I leave thi~ 
in your hands, of course, but I think the fac~ 

that we did try to compromise should go both to 

the scale, whether it should be on a full 

indemnity basis or not, and to quantum and ~ 

leave that entirely in your hands~ The bills of 

costs are there. You are aware of the principlJs 
I 

and I can't help. I simply wanted to bring tjo 

your attention the offer to settle that had been 

made. 

THE COURT: Mr. Silver. 

MR. SILVER: I support that. I just remind you 

that we dealt with this in our factum in t~e 
I 

special ... 

THE COURT: Yes. 

MR. SILVER: ... cost - or the special place th~t 
I 

cost awards in contempt matters have in t~e 

courts 

would 

conduct 

in terms of substantial 

say, a given and then 

and the offer to 

indemnity is, I 

based upon the 

settle, it's fllY 
submission 

indemnity. 

that the quantum should be a full 
I 

The other issue I don't know if you want us 1to 

readdress is this sanction for payment. We Bad 
I 

handed up a draft order that proposed that ~he 

May 3, 2013 
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costs be paid within a certain time. I guess yqu 

have to now factor in the period of incarceratidn 
I 

and that the bench warrant the potential 

sanction of incarceration doesn't go away unt11 

the costs are paid because otherwise, I suspect, 

we are going to have a significant collecti~n 

problem and that in the circumstances of this 

case and the conduct and what you've just spetlt 

two hours reviewing 1 that kind of order fs 
warranted. 

THE COURT: Mr. Best, costs. 

MR. BEST: Yes, Your Honour. Your Honour, I've 

heard what you've said and I'm not clear on· a 

couple of things. 

THE COURT: Tell me what you are not clear about. 

I will be happy to explain it. 

MR. BEST: Thank you, Your Honour. 

With great respect, Your Honour, 

stunned that. Your Honour, I think, 

I 
I was mqst 

said, · ifj I 

understood it correct, that I had vilified the 

reputation of the court and I - I - I can't 

imagine the specifics of that. 

THE COURT: That is re-argument. That does~'t 

require clarification. I said what I said. 

MR. BEST: Well, could I have the specifics of it, 

Your Honour? 

THE COURT: I am dealing with costs. 

MR. BEST: Sorry? 

I 

'l'BE COURT: I am dealing with costs, so let's I go 

ahead to costs. 
I 
I 

MR. BEST: Well, I'm just not clear on a couple; of 

things, Your Honour. I - I - I've heard what jyou 

May 3, 2013 
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said and I- I don't ... 

THE COURT: You don't agree. You don't agree. Well, 

that is fine. You have the right to disagree, $ir. 

MR. BEST: Yes, Your Honour. 

THE COURT: I have made a judgment. I have mad• a 

decision. 

MR. BEST: Yes, Your Honour. I - I hear you. 1 

wanted to - to speak to a couple of things, if I 

could. I look to Your Honour for guidance. 

'l'BE COURT: I am looking for costs. I would ljike 

you to respond to the costs which is - it's no;t a 

matter that you don't know about because it jwas 

in the joint factum. 

MR. BEST: Yes. 

THE COURT: ... at Tab C and D. 

MR. BEST: Well, I ... 

THE COURT: ••. of the respondents, so the costs 

that they are claiming is there. 

MR. BEST: Yes. Well, I - I would have certainly 

liked to look - examine their costs and all c+sts 

more thoroughly with cross~examinations and a'lot 

of things but I I think I understand ~hat 

Your Honour wouldn't permit that. 

May I speak to the jail, Your Honour? 

THE COURT: Well, I have made a decision, Mr. Best. 

I have now said I do not accept - I find youl are 

still in contempt. You have not purged your 
contempt. I arn not prepared to set aside I the 

order and so the result of all that is the 'stay 

of the warrant is about to be lifted at !this 

moment. 

MR. BEST: Well, if I could ... I 

May J, 2013 
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THE COURT: I mean it goes from there. If i you 

don't agree with my result, sir, then ther~ is 

the Court of Appeal. 

MR. BES~: Well, here's my ... 

THE COURT: And you can pursue your remedies there. 

MR. BEST: If I could say here is my concern about 

the Court of Appeal, Your Honour. Your Honour, 

I'm asking that you suspend the jail sentenc~ and 

other penalties and costs until the appeals 1have 

been exhausted. As you know, I have no lawyet and 

to try and find one for the appeal even - 1 I' 11 

try but I will probably have no luck. I hare to 

do research about appeals and get the transc~ipts 

and that will take time and right now I'~ the 

only person who has all the records and knowledge 

and my computer needed to do up the documents and 

if I go to jail, I will not have access to ~hese 
records. So essentially, I will be out of' luck 

i 
putting together these appeal documents and in 

all fairness, Your Honour, please allow m$ the 

ability to access my materials, the interne~, the 

law research or I'll be unable to effectively use 

roy computer and have access to the internef and 

my materials to make an appeal. And if 
1 

these 

materials are taken to jail, they I will 

undoubtedly be lost, as will years of work and 

research and evidence. I' 11 still report to the 

police, Your Honour, as I always have. I'~ not 

going anywhere. Mr. Greenspan has my passport and 

as you're aware, sir, I returned of m~ own 

volition to address this conviction knowing that 

I might or might not go to jail. And if, ~t the 

May 3, 2013 
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end of the process, I have to go to jail, I will. 

I'm not a flight risk, Your Honour. I'm an 

honourable man. 

THE COURT: Mr. Best. 

MR. BEST: I'm pretty well .. . 

THE COURT: The decision .. . 

MR. BBS~: I'm not going anywhere. 

'l'BE COOR'l': Sir, sir, the decision now - I mean ' 

let's understand. There are limitations. You may 

wish at some other time to bring a further 

application to purge your contempt. 

saying that you have to do that but 

to, you may do so. I explained to 

I am not 

if you wish 

you on the 

record the other day that none of this goes away. 
I The orders, the applications can be made that you 

attend on an examination in compliance with my I 

order. If you don't, I guess there will be
1 

further applications brought but I want you to' 

understand that nothing changed and that is what 

I tried to explain to you at some' length at the I 

end of the day on April 30th, to reconsider your! 

position, to consider your position very1 
carefully. I gave you that opportunity. Frankly,· 

! 

Mr. Best, this record is replete with numerous~ 

opportunities that I have extended and provided 
I 

to you and I am sorry, but I have made a decision. 

Your position in terms of an appeal, getting back 

your passport, your interim judicial release~ 

well they are matters for the court of Appeal. I 

am functus. I have made a decision. 

MR. BEST: I hear you, sir, but I am asking t<b 

allow me to fairly exercise my .right to appealr 

May 3, 201r 
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which I wouldn't be able to do unless I had my 

materials. By throwing me in jail right away, the 
court would be taking away all my rights to se~k 

I 
justice and have an appeal and frankl¥, 

Your Honour, this is a surprise. I believe j I 

understood you told me you were not sending me ~o 

jail .. 

THE COURT: I have never said that, Mr. Best. 

MR. BES~: Well ... 
I 

TBB COOR'l': Why would I be suspending a warrant? 

Why did Mr. Greenspan come to me and ask me 1to 

suspend the execution of a warrant for ylur 

committal? I mean not only did it happen once,, I 

think I have made two, three orders in t~at 

regard to get you to a point where you could 

argue the purge of your contempt. So to sugg$st 

it is a surprise is, frankly, just nonsensical. 

MR. BBST: Well, I hear you, Your Honour,· but 1 -
if you could give me some time. 

I 

THE COURT: All right. Well, I have heard ybu, 
Mr. Best. I am not giving you the time. rhe 

officers are going to take you into custody. I 

take it you have no further submissions on co~ts 

because I certainly ... 

MR. BEST: I do have one thing, Your Honour, wh~ch 

is would you please order that I be put ' in 

protective custody, bearing in mind my foJmer 

employment and very recent employment in !the 

private sector in law enforcement, because I' rn 

going to be meat on a stick, sir. 

THE COURT: First of all, I am quite confident 

that once you are taken into custody at Cent;ral 

May 3,!2013 
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East Region and they have the responsibility /for 

you, the superintendent of the jail ~our 

circumstances will certainly be assessed and ~our 

needs will be assessed and including your 

background as being a former police officer. !All 
I 

of that will be assessed. 

MR. BEST: Sir, please make the order. Please 
I 

protect me because you - please protect me, sit. 

TBB .COURT: I can draw it to the superintendent's 

attention on the warrant that you are a fotmer 

police officer and are concerned for your safety 

and that they should take that into consideration 

in terms of your placement. 

MR.. BEST: Your Honour, if I could say just I one 

more thing. Even the notation of "former po~ice 

officer" might be a sign, which is why I'm as~ing 

1 
I, 

you, with no exp anation, just to put me into 

protective custody. 

THE COURT: I don't do things like that. The 

superintendent has his responsibilities 1 and 

duties. They cooperate with the court all j the 

time. I think it is very important that they lknow 

what your background is and what the reasons/ are 

for that rather unique endorsement. I am 

confident that they will do what is approp~iate 

and necessary. You are not the first police 

officer that has been placed into jail. Ther~ are 

numerous examples and I have been satisfied 1 that 

the superintendent of the Central 

Correctional Institute will fully take 

matters into - will consider those matters. 

I 
'East 

~hose 

I 

MR. BEST: Can you tell me where I' 11 be ja~led, 

May 3, 2013 
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THE COURT: Sorry? 

MR. BEST: Can you tell me where I would be go~ng 

to jail? 

THE COURT: Well, I am assuming you are going 
1 
to 

go to the Central East Correctional Centre is the 

first stop. I don't know where you go from the~e, 

sir. 

MR. BEST: Okay. 

THE COURT: ••• because you are out of my ha~ds. 

Once you leave this courtroom, it is out otl my 

hands. 
I 

MR. BEST: And my materials, sir, could you roake 

an order that I can access them in court? 

!l'HE COURT : No • 

MR. BBS~: ... or I mean in jail? 

TUB COUR~: You will have to make that application. 

You speak to the superintendent. There are issues 

with that as to where they are stored, how they 

are stored. 

superintendent. 

MR. BBST: I see. 

You can make that to the 

TBE COURT: I can tell you from personal knowl~dge 

you are not the first officer or former poiice 

officer who wanted his materials brought ~nto 

court. Anything else, Mr. Best? i 
I 

MR. BEST: May I pack it up now or do I wait ~ntil 

you leave? 

THE COURT: Just a minute. No, I have a furth~r -

just a short short decision on the cost issue~ 
I 
I 

May j, 2013 
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RULING AS TO COSTS 

In a contempt proceeding, it is 

the contemnor to pay costs on 

appropriate ~or 
.I 

a substantl.al 

indemnity basis. On this point, I note the case 

law and principles detailed by Charbonneau J. in 

/leo Industries Ltd V. Grant, [2006] 0. J. No. 40~8, 

paras 43-46. In addition to the foregoing the 
I 

award of costs, albeit discretionary, is aTso 
guided by the factors under Rule 57.01. 

I 

While the respondents submit, at least in their 

written materials, that I should find un~er 

Rule 57.01 (1) (f) (i) that steps taken by Mr. Best 

in this proceeding were improper, vexatious I or 

unnecessary, I do not accede to this request; as 

the original application brought by Mr. Greenspan 

on Mr. Best 1 s behalf was both proper pnd 

necessary. However, in light of my earl~er 

findings, there is no doubt that Mr. Best has 

made baseless allegations as against Mr. Rankling 

and Mr. Silver and their respective law fims, 

which I certainly would describe as vexatiousj in 

nature. Nevertheless, in the exercise of my 

discretion, I choose not to engage in ~his 

analysis .. 

A bill of costs has been provided by Cas~els 

Brock Blackwell and Fasken Martineau OuMoulinland 

are attached as Schedule C and D respectively to 

the joint factum. After reviewing the billj of 

costs submitted and the submissions of counsel 

and Mr. Best and applying the factors ufder 

May 3~2013 
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Nelson Barbados Group v. C.ox eta/ 
Ruling as to Costs - Shaughnessy J. 

Rule 57, as well as the principle df 
proportionality, which does play a significa~t 

role, I hereby assess and ocder costs payable by 

Donald Best within 30 days as follows: I 

1. To the respondent Kingsland Estates Limitef, 

$60,250 inclusive of fees, disbursements and 

HST I 

2. To PricewaterhouseCoopers East Caribbean 

Limited, $50,250, inclusive of fees, 

disbursements and HST. 

If I am not using the appropriate term, it is bhe 

applicable taxes however they are now styled. I 

I have endorsed ·the application record that for 

oral reasons provided, this court orders: 

1. That the application of Donald Best 
1
is 

dismissed without prejudice, 

Mr. ability to 

of course, 

bring a 

to 
I 

new 

application when he has complied with 
1
my 

orders of November 2, 2009 and December . 2, 

2009, and including the costs orders : of 

January 15, 2010 and all costs that I hrve 

now awarded up to and including the pres,ent 
I 

day. Indeed, it is a condition precedent! to 
I 

bringing a further application to purge lhis 

contempt that those costs be paid. 

Further, I will also notate that I am no longer 

seized of this matter and I hereby direct tr.hat 

any further and other applications relating 1 to 

this proceedings are to be heard by another jfdge. 

May 3J2013 
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Nelson Barbados Group v. Cox eta/ 
Ruling as to Costs - Shaughnessy J. 

I will make a further endorsement just for 
I 

clarity. The suspension of the warrant for 
I 

coromi t ta 1 is lifted and Mr. Best will now ,· be 

taken into custody to begin serving his 

three-month sentence as provided 

January 15, 2010 order of this court. 

in ~the 

I guess the offer or letter that was referre1 to 

should be marked as an exhibit. That is 'the 

letter of Fasken Martineau dated April 12, 201~. 
REGISTRAR; It will be marked Exhibit 1 G, 

Your Honour. 

EXH:IBI'l' NO. G: LETTER FROM G. RANKING, FASKEN 

MARTINEAU DUMOULIN LLP TO DONALD BEST - APRIL1 12, 

2013 - Produced and Marked. 

THE COURT: Right, and I think we already have 
I 

Exhibit F marked so we don't have to do that. 1 

I 

All right, so Mr. Best, you will be now ~a ken 

into custody. 

ADJOURNED (12: 20 PM) 

I 
Ma~ 3, 2013 
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Nelson Barbados Group v. Cox et al 

1 ro~2 

2 Certificate of Transcript 

3 Evidence Act, subsection 5(2) 

4 I, Maxine Newell, certify that this document is a true 

5 accurate transcript of the recordings of Nelson Barbados Group d 

6 v. Richard Cox et al in the Superior Court of Justice held at 

7 Bond St. E., Oshawa, Ontario, taken from Recording nu 

8 2812-206-400668-20130503-085849, which has been 

9 in Form 1. 

lQ 
11 5 May, 2013 

12 
Maxine Newell, c.c R. 

13 

14 **Released May 7, 2013 

15 

May 3, 2013 
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This is EXHIBIT 3T to the 
Affidavit of Df9jlald Best, 
sworn April/), 2016 

SUPERIOR COURT OF JUSTICE 
(Central East Region) 

Court File No. 141-07 

IN THE MATTER OF a Contempt Order issued against Donald Best in 
January 15. 2010 by the Honourable Justice Shaughnessy 

THE HONOURABLE 

MR. JUSTICE'SHAUGHNESSY 

BETWEEN: 

) 
) 
) 

NELSON BARBADOS GROUP LIMITED 

-and-

RICHARD IVAN COX ET AL. 

JUDGMENT 

FRIDAY, THE 3RD 

DAY OF MAY. 2013 

Plaintiff 

Defendants 

THIS APPLICATION. made by Donald Best, for an Order setting aside the 

Contempt Order of the Honourable Justice Shaughnessy and the Warrant of Committal 

issued against Donald Best on January 15, 2010, was heard this day at the Courthouse, 

at 150 Bond Street East, Oshawa, Ontario, L 1 G OA2. 

ON READING the Notice of Application and supporting Affidavits dated April 18, 

2012, September 13, 2012, December 10, 2012 and January 10, 2013 and the exhibits 

referred to therein (collectively, the ''Affidavits"), filed by Donald Best; 

AND ON READING the Transcripts of the Cross-Examination of Donald Best on 

the Affidavits, held on January 11, 2013 and January 23, 2013; 

Legal•&9848$1. t 
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AND ON READING the Reapondlng Paltiae Motfon Record. Jointly flied by 

Klngaland Ear.tee Umited and PrlcawatarhoueeCoopara East Cartlbean Ftrm (the 

.. Reepondent.j: 

AND ON READING the Factum filed by Donald Best and the Joint Factum and 

Book of Authotitlila flied by tha Respondent&~ 

AND ON READING the further Affidavit crf Donald Best.datad Aprtf 29,2013 and 

the exhibits tan-.:t to th8 c~ on Aprt13D, 2013 and May 1. 2013, and marked aa 

Exhibits A .. F; 

AND ON HEARING the submlnlona Of Donald Best and sUbh'ilealont of the 

llwym far the Respondents, 

1, THJ8 COURT ORDERS AND ADJUDGES that U. Apptlcatton for an Older settl.ng 

aslde.the Contempt cmJer made January 15. 2010, be and is hereby cflfmaaed. 

2. THIS COURT FURTHeR ORDERS AND ADJUDGES that the APPBCEitlon for an 

Order l8ttlng aakt4 the Wmrant of Committal Issued qainet Donald Beat on 
. . . 

. J~nuary 15, ~010. be lind rs hereby cfi&miMed and. acco~lngty. the aD,y on the 

W.-rant of Committal Is lifted $lei Donald Belt &hall tie taken Into custody to &fiiMI 

"Is ttne (3) monttJs·untence. aa provided for In the January 1-5, 2010 Order of 

this Court. starting today, 

3. THIS COURT FURTHER ORDERS AND ADJUDGES that Donald Beare 

paaaport. CUIT8ntiy ~Jng held by Brian Greenspan, shalr be retunied to Donald 
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.. .) .. 

Best on or after August 30, 2013, unless this Judgment is appealed. in which easel 

the Court of Appeal shall deal with the return of Donald Best's passport. 

4. THIS COURT FURTHER ORDERS AND ADJUDGES that approval of this 

Judgment by Donald Best is hereby dispensed with. 

5. THIS COURT FURTHER ORDERS AND ADJUDGES that the Respondents shall 

have their substantial indemnity costs of the Application. fixed in the amount of 

$60,250.00 (inclusive of fees, disbursements and applicable taxes) in favour of the 

Respondent Kingsland Estates Limited and $50,250.00 (incJusive of fees, 

disbursements and applicable taxes) in favour of the Respondent 

PricewaterhouseCoopers East Caribbean Firm, payable by Donald Best. 

6. THIS COURT FURTHER ORDERS AND ADJUDGES that the costs provided for 

in paragraph 5 above and the Fine (in the amount of $7,500.00) and Costs (in the 

amount c;>f $50,632.90 to Mr. Ranking's client. $13,230.00 to Mr. Silver's clients, 

$5,512.50 to Mr. Roman's clients and $3,500.00 to M$. Clarke's client) payable 

pursuant to the Order of this Court dated January 15, 2010 shall be paid by Donald 

Best prior to and as a condition precedent to any new attempt to purge the 

contempt provided for in the January 15, 2010 Order. 

THIS JUDGMENT bears post-judgment interest, at the rate of three (3) per cent per 

annum from its date. 

Legar89a•aat.1 
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NELSON BARBADOS GROUP lJMtTED 
P'aint•ff 

and RICHARD IVAN COX ET Al. 
Defendant 

Court File No. 141-07 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

PROCEEDING COMMENCED AT 
OSHAWA 

JUDGMENT 

cassel& Brock & Blackwell LLP 
2100 Scotia Plaza 
40 King Street West 
Toronto, ON M5H 3C2 

Lome S. Sliver LSUC # 24238L 
Tel: 416.869.5490 
Fax: 416.640.3018 
lsiver@casselsblodt.com 

lawyers for Kingsland Estates Limited 

Fasken Martineau DuMoulin LLP 
333 Bay Street Suite 2400 
Toronto ON MSH 2T6 

Gerald L.R. Ranking LSUC # 23855J 
Tel: 416.865.4419 
Fax: 416.364.7813 

Lawyers for PricewaterhouseCoopers East Caribbean 
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This is EXHIBIT 3U to the 
Affidavit of Donald Best, 
sworn April./12016 

A Commissioner, etc. 

1\'142559 
CS7123 

COURT OF APPEAL FOR ONTAIUO 

THE HONOURABLE JUSTICE GOUDCE 

Best. Donald 

v. 

Cox, Richard Ivan et al. 

) FRIDAY the l.&th 
) 
)DAY OF 
) 
) JUNE, A. D. Z013 

Appellant 

Respondents 

UPON THE APPLICATION of the above named appellant, on hearing counsel 

for the Appellant. and counsel for the respondents, and upon reading the Notice of Appeal, 

IT IS ORDERED that the said appellant shall fonhwilh be brouJ:ht before a Justice 

or The Peace, and upon entering into a recognizance in the amount of SIO,OOO, and without 

deposit, be admitted to bail upon the following conditions: 

J) SURRENDER into custody ot the institution from which released by 6:00 p.m. on the day 
before the hearing of the appeal; 

2) ACKNOWLEDGE that failure to sunendcr into custody in accordance with the terms of this 
order will be deemed to constitute an ABANDONMENT of the appeal; 

3) PURSUE the appeal with due diligence; 

4) ADVISE the Registrar of this Coun of any change of address IN WRITING ~ithin t\\-enl)'· 
four hours of the change; 

••• 12 
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CS7123 
l\tl42SS9 

6) REPORT fonhwith upon release to the officer-in-charge, O.P.P., Barrie and thereafter on the 
I 51 and 3 rd Monday of each month; 

7) DEPOSIT of his passport with Brian Greenspan continues; 

8) RESIDE at 438 Daphne Crescent, Bsmt, Barrie, Ontario and advise the reporting officer of 
any change of address in writing within twenty-four hours of the change; 

TO THE JUSTICE OF THE PEACE in and for lhe Province of Ontario pursuanl to section 
679(S)(b) oflhe Criminal Code of Canada. 

EHTEMD AT IINICRIPf A TORONTO 
ON IllOGIC NO: 
LE I DANI Ll"let11'M NO.: 

JUN 1 4 2013 

PERIIWt 

Signed and entered in the records oflhis Court this /# 1
t- · 

day Of ·~otf• I( t 20JJ. 
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This is EXHIBIT 3 V to the 
Affidavit of Donald Best, 
sworn Apri~ 2016 

A Commissioner, etc. 

Court File No.: 

COURT OF APPE .. .U. FOR ONT ARlO 

THE HONOURABLE MADk\1 

JUSTICE MOLLOY 

, 
) 
) 
) 
) 

TIJESDAYTHE 

15th DAY OF 

APRIL, 2014 

l~ THE i\·JA TTER OF an application for 
habeas corpus ad subjiciendum re warrant 
uf committal re civil contempt and 
application under s. 24 of the Charier; 

A.~D IN THE L\'IATIER OF DONALD 
BEST, the subject of proceedings at the 
City of Toronto, on the 3rd da~ of May, 
201 3~ wht."l'ein the fio!lOlJrable Justice 
Shaughnessy ordered the above-named 
Into custody to serve a sentence of 3 
months tbr civil contempt; 

A~D l'i THE 1\lATTER OF a hubeas 
corpus application before the llonourable 
Madam J usticc Molloy on April I 5, 20 14 

UPO:'l THE APPLICATIO~ of the aboYe namt:d Applicant, upon readmg the material filed in 

support of the application, and upon hearing submissions from the parties; 

532 



:. 

IT ·1s ORDERED. pursuant to s. 24( 1) of the Charter, that the Applicant. Donald Best. shall be 

eligible for release on April 20, 2014. having completed his sentence of 3 months for civil 

contempt, with credit tbr remis~ion. 

TO: 

THE SUPERINTENDEI"tTOF THE CENTR..~I.. EAST CORRECTIONAL CENTRE: and 

ALL OFFICERS OF THE l\I~ISTRY OF COi\I~IUNITY SAFETY AND 

CORRECTION At SERVICES. 

Sigm:d and entered in the Records of this Court lhb 
day of April. _?0_14. 

·-- -
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Canadian 
.Judicial Council 

Conseil canadien 
de la magistrature 

Ottawa. Ontario K1A OWB 

This is EXHIBIT 4 to the 
Affidavit of D nald Bestt 
sworn April , 2016 

A Commissioner, etc. 

Mr Donald Best 
132 Commerce Park Drive, Unit K 
Suite 115 
Barrie, ON L4N 07 

By email: info(d!donaldbcst.ca 

Dear Mr Best: 

Personal and Confidential 

CJC File: 15-0514 (11-0032) 

28 January 2016 

I atn in receipt ofyour correspondence dated 5 January 2016,7 January 2016, and 21 
January 2016, in \vhich you complain about the Honourable Bryan Shaughnessy of the 
Superior Court of Justice of Ontario. 

The mandate of the Canadian Judicial Council (Council) was previously explained to you in 
a Jetter sent by the Council and \Vhich related to a coanplaint you had filed against the same 
judge and the same court matter. 

In your correspondence to the Council, you allege that Justice Shaughnessy secretly created 
and substituted a new and changed Warrant of Committal that illegally denied you statutory 
remission and secretly increased your jail time by a month, that Justice Shaughnessy 
ordered your exclusion from the nonnal court process and~ that Justice Shaughnessy 
ordered that your case was never to be brought before him again. 

As also previously explained to you in previous correspondence, the Council is not a court. 
Given the principle of independence of the judiciary, the Council's complaints process is 
not concerned with judicial decision-tnaking or the exercise of judicial discretion. Your 
allegations concern the judicial decision-making process and not conduct. 
In your correspondence, you tnake various demands related to how you want the complaint 
process to unfold. The early process of screening of complaints is governed by the 

.. ./2 
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Canadian Judicial Council Procedures for the Review of Complaints or Allegations About 
Federally Appointed Judges (the "~Review Procedures'~). Under the Review Procedures, my 
duties as Executive Director include the initial review of cotnplaints. Once I complete this 
review, I tnust decide whether or not the matter warrants further consideration by Council. 
This complaint process does not and \¥ill not vary on detnand. 

I have carefully considered your cotnplaint and conclude that it does not involve 
misconduct. Accordingly, I will be taking no further action. 

Yours sincerely, 

Norman Sabourin 
Executive Director and Senior General Counsel 
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This is EXHIBIT 5 to the 
Affidavit of Donald Best, 
sworn April.l7,2016 

A Commissioner, etc . 

Judicial Council 

Canadian Judicial Council 
Procedures for the Review 

of Complaints or 
Allegations About 

Federally Appointed Judges 

Short Title: 
"Review Procedures" 

Effective 

29 July 2015 

Conseil canadien 
de Ia magistrature 

Procedures du 
Conseil canadien de Ia magistrature 

pour I' exam en de plaintes ou 
d'allegations au sujet de 

juges de nomination federale 

Titre abrege: 
«Procedures d'examen » 

en vigueur le 

29 Juillet 2015 
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1. 

Review Procedures 
of the Canadian Judicial Council 

Definitions 

The following definitions apply in 
these Procedures. 

"Act" means the Judges Act. 

"By-laws" means the Canadian 
Judicial Council Inquiries and 
Investigations By-laws. 

"complaint" means a complaint or 
allegation about a judge of a 
superior court. 

"Chairperson" means the 
Chairperson or one of the 
Vice-Chairpersons of the Judicial 
Conduct Committee established by 
the Council, but this definition 
does not apply in section 2. 

"chief justice" means a Council 
member who is a Chief Justice or a 
Senior Judge. 

•'Council" means the Canadian 
Judicial Council established by 
section 59 of the Act. 

"Executive Director" means the 
Council's Chief Administrator. 

"Inquiry Committee" means a 
Committee constituted under 
subsection 63(3) of the Act. 

"Panel" means a Judicial Conduct 
Review Panel constituted under 
section 2 of the By-laws. 

1. 

Procedures d'examen 
du Conseil canadien de la magistrature 

Definitions 

Les definitions qui sui vent 
s' appliquent aux presentes procedures. 

« comite d'enquete » Un comite 
constitue confonnement au 
paragraphe 63(3) de la Loi. 

« co mite d 'examen » Un co mite 
d'examen de la conduite judiciaire 
constitue en vertu de l'article 2 du 
Reg/ement administratif du Conseil 
canadien de Ia magistrature sur Jes 
enquetes. 

« directeur executif » L'administrateur 
principal du Conseil. 

« Conseil » Le Conseil canadien de Ia 
magistrature constitue en vertu de 
I' article 59 de la Loi. 

« juge en chef» Un membre du 
Conseil qui est juge en chef ou juge 
principal. 

« Loi » La Loi sur les juges. 

« plainte » Une plainte ou une 
accusation concernant un juge d 'une 
cour superieure. 

«president» Le president ou l'un des 
vice-presidents du comite sur la 
conduite des juges constitue par le 
Conseil, sauf au paragraphe 2.2. 

« reglement » Le Reglement 
administratif du Conseil canadien de 
Ia magistrature sur les enquetes. 
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2. Administration of Complaints 
Process 

2.1 The Executive Director is 
responsible for the administration of 
the judicial complaints process, 
including the receipt of complaints. 

2.2 The Chairperson of the Council does 
not participate in the consideration of 
complaints. 

3.1 Any person, including a member of 
the Council, may make a complaint 
about a judge. 

3.2 The complaint must be in writing 
and be delivered to the Council 
Office, by mail or electronic means. 

3.3 A complaint received from an 
anonymous source is to be treated to 
the greatest extent possible in the 
same manner as any other complaint. 

4. Early Screening by Executive 
Director 

4.1 The Executive Director must review 
all correspondence to the Council 
that appears intended to make a 
complaint to determine whether it 
warrants consideration. 

4.2 The Executive Director may also 
review any other matter involving 
the conduct of a superior court judge 
that comes to the attention of the 
Executive Director and appears to 
warrant consideration. 

2. Administration des procedures 
relatives aux plaintes 

2.1 Le directeur executif est charge de 
l 'administration du processus 
concernant les plaintes a 1 'egard des 
juges, notamment Ia reception de 
celles-ci. 

2.2 Le president du Conseil ne peut 
participer a l'examen d'une plainte par 
le Conseil. 

3. Depot d'une plainte 

3.1 Toute personne, incluant un membre 
du Conseil, peut deposer une plainte a 
l'egard d'unjuge. 

3.2 La plainte do it etre ecrite et remise au 
bureau du Conseil par Ia poste ou par 
des moyens electroniques. 

3.3 Une plainte re~ue d'une source 
anonyme est traitee dans Ia plus large 
mesure possible de Ia meme maniere 
que toute autre plainte. 

4. Examen prealable par le directeur 
executif 

4.1 Le directeur executif doit reviser toute 
la correspondance adressee au Conseil 
qui parait l'etre dans !'intention de 
deposer une plainte, afin de decider si 
elle justifie un examen. 

4.2 Le directeur executif doit aussi reviser 
toute autre affaire impliquant la 
conduite d'un juge d'une cour 
superieure qui vient a son attention et 
parait justifier un exam en. 
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4.3 

5. 

6. 

If the Executive Director determines 
that a matter warrants consideration, 
the Executive Director must refer it 
to the Chairperson, other than one 
who is a member of the same court as 
the judge who is the subject of the 
complaint. 

Early Screening Criteria 

For the purposes of these Procedures, 
the following matters do not warrant 
consideration: 

(a) complaints that are trivial, 
vexatious, made for an improper 
purpose, are manifestly without 
substance or constitute an abuse of 
the complaint process; 

(b) complaints that do not involve 
conduct; and 

(c) any other complaints that are not 
in the public interest and the due 
administration of justice to consider. 

Screening by Chairperson 

The Chairperson must review a 
matter referred by the Executive 
Director and may 

(a) seek additional information from 
the complainant; 

(b) seek the judge's comments and 
those of their chief justice; or 

(c) dismiss the matter if the 
Chairperson considers that it does 
not warrant further consideration. 

4.3 Si le directeur executif decide qu'une 
affaire justifie un examen, il do it le 
deferer au president, autre qu'un 
membre de la meme cour que le juge 
qui est l'objet de la plainte. 

5. Criteres d 'exam en prealable 

(a) 

(b) 

(c) 

6. 

Aux fins de ces procedures, les affaires 
suivantes ne justifient pas un examen: 

les plaintes qui sont futiles, vexatoires, 
faites dans un but inapproprie, sont 
manifestement sans fondement ou 
constituent un abus de Ia procedure des 
plaintes. 

Les plaintes qui n'impliquent pas la 
conduite d 'un juge; et 

Toutes autres plaintes qu'il n'est pas 
dans !'interet public et Ia juste 
administration de la justice de 
considerer. 

Examen par le president 

Le president doit reviser une affaire 
deferee par le directeur executif et 
peut, selon le cas : 

a) demander toute information 
additionnelle du plaignant ; 

b) demander les observations du 
juge et celles de son juge en chef ; ou 

c) rejeter Ia plainte s'il juge 
qu'elle ne justifie pas d'examen 
additionnel. 
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7. Withdrawal of complaint 

If a complainant withdraws 1n 
writing their complaint, the 
Chairperson may: 

(a) dismiss the matter; or 

(b) proceed to review the matter on 
the basis that it warrants further 
consideration. 

8. Further screening by the 
Chairperson 

8.1 If the Chairperson decides to seek 
comments under paragraph 6( b), the 
Executive Director must write to the 
judge and their chief justice, asking 
each that they provide comments in 
writing within 30 days after 
rece1v1ng the request. The 
Executive Director must inform the 
judge of the Chairperson's 
authorities under section 8.2. 

8.2 The Chairperson must review the 
comments received from the judge 
and their chief justice, as well as any 
other relevant material received from 
them in response to the request, and 
may 

(a) dismiss the matter if the 
Chairperson concludes that no 
further measures need to be taken in 
relation to it; 

(b) hold the matter in abeyance 
pending the pursuit of remedial 
measures; 

(c) ask that further information be 
gathered, in accordance with section 
9.1 if the Chairperson is of the view 
that it would assist in considering the 

7. Retrait de Ia plainte 

Si le plaignant retire par ecrit sa 
plainte, le president peut : 

a) soit rejeter la plainte; 

b) soit proceder a reviser }'affaire au 
motif qu' elle justifie un examen 
additionnel. 

8.. Examen additionnel par le president 

8.1 Lorsque le president decide de 
demander des observations 
conformement au paragraphe 6b ), le 
directeur executif doit ecrire au juge et 
a son juge en chef, demandant a 
chacun de Jui remettre ses observations 
dans un delai de 30 jours apres 
reception de Ia demande. Le directeur 
executif doit informer le juge des 
attributions confiees au president par 
I' article 8.2 

8.2 Le president doit revtser les 
observations re9ues du juge et de son 
juge en chef, de meme que toute autre 
information factuelle pertinente re~ue 
d' eux en reponse a sa demande, et il 
peut~ 

a) rejeter l'affaire s'il en vient a Ia 
conclusion qu' il n' est pas necessaire 
de prendre d'autres mesures en ce qui 
Ia conceme; 

b) mettre !'affaire en suspens pendant 
1' application de mesures correctives 

c) demander Ia collecte d' information 
additionnelle, confonnement a l 'article 
9.1, s'il est d'avis qu'elle pourrait aider 
a 1 'examen de 1 'affaire ; ou 
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8.3 

8.4 

8.5 

matter; or 

(d) refer the matter to a Panel, in 
accordance with subsection 2(1) of 
the By-laws, if the Chairperson 
determines that the matter may be 
serious enough to warrant the 
removal of the judge. 

When dismissing a matter under 
paragraph 8.2(a), the Chairperson 
may, in writing, provide the judge 
with an assessment of their conduct 
and express any concerns the 
Chairperson may have about it. 

When holding a matter in abeyance 
under paragraph 8.2(b ), the 
Chairperson may, 

(a) in consultation with the judge's 
chief justice and with the consent of 
the judge, recommend that any 
problems identified as a result of the 
complaint be addressed by way of 
counselling or other remedial 
measures, and 

(b) conclude the matter if satisfied 
that it has been appropriately 
addressed. 

When referring a matter to a Panel, 
the Chairperson must provide written 
reasons for the referral. The 
Executive Director must provide a 
copy of the reasons to the judge and 
their chief justice, and invite the 
judge to provide comments in 
writing to the Panel within 30 days 
after receivtng the invitation, 
including comments on whether an 
Inquiry Committee should be 
constituted. 

8.3 

8.4 

d) deferer le dossier a un comite 
d' ex amen, conformement au 
sous .. paragraphe 2(1) du reglement, 
s' il decide que 1' affaire peut etre 
suffisamment serieuse pour justifier la 
revocation du juge. 

Lorsqu' i1 rejette Ia plainte 
confonnement au paragraphe 8.2a), le 
president peut, par ecrit, remettre au 
juge une evaluation de sa conduite et 
exprimer toutes preoccupations qu'il 
peut avoir ace sujet. 

En suspendant une affaire, 
conformement au paragraphe 8.2b), le 
president peut : 

a) en consultation avec le juge en chef 
et avec le consentement du juge, 
recommander que tous problemes 
identifies par suite de la plainte soient 
traites en ayant recours a des services 
de consultation ou a d'autres mesures 
correctives; et 

b) mettre fin a l 'affaire, s' il est 
satisfait qu'elle a ete traitee de fa~on 
appropriee. 

8.5 Lorsqu'il derere un dossier a un comite 
d' examen, le president do it lui 
remettre les motifs ecrits de cette 
decision. Le directeur executif doit 
remettre une copie de ces motifs au 
juge et a son juge en chef, et inviter le 
juge a remettre ses observations par 
ecrit au comite d'examen, dans les 30 
jours de la reception de son invitation, 
incluant ses observations sur Ia 
question de savoir si un comite 
d 'enquete devrait etre constitue ; 
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8.6 After the 30 days of the invitation to 
the judge under section 8.5, the 
Executive Director shall provide to 
the Panel any comments received 
from the judge. 

9. Information Gathering 

9.1 The Chairperson may instruct the 
Executive Director to retain an 
investigator to gather further 
information about a matter and 
prepare a report. In that case, the 
Executive Director must inform the 
judge and their chief justice. 

9.2 The investigator is to gather relevant 
information. They may conduct 
confidential interviews if necessary 
and may provide assurances of 
confidentiality to those who provide 
information. 

9. 3 Before finalizing the report, the 
investigator must provide the judge 
with an opportunity to comment on 
the information obtained by the 
investigator. The judge's comments 
must be included tn the 
investigator's report. 

9.4 Where information is obtained in 
confidence, the investigator must 
include in the report written reasons 
for having provided the assurance of 
confidentiality. 

9.5 The Executive Director must provide 
the investigator's report to the 
Chairperson and to the judge. 

8.6 Apres !'expiration du delai de 30 jours 
prevu a !'article 8.5, le directeur 
executif doit rernettre au comite 
d' examen toutes observations reyues 
dujuge. 

9. Collecte d'information 

9.1 Le president peut donner instructions 
au directeur executif de retenir les 
services d'un enqueteur pour colliger 
toute information additionnelle au 
sujet d'une affaire et preparer un 
rapport. En ce cas, le directeur executif 
do it en informer le juge et son juge en 
chef. 

9.2 L'enqueteur collige !'information 
pertinente. II peut tenir des entrevues 
confidentielles si necessaire et fournir 
des garanties de confidentialite a ceux 
qui divulguent !'information. 

9.3 Avant de completer le rapport, 
1 'enqu~teur doit donner au Juge 
1 'occasion de soumettre ses 
observations sur 1 'information 
obtenue. Les observations du juge 
doivent ~tre incluses dans le rapport de 
I' enqueteur. 

9.4 Si de !'information est obtenue 
confidentiellement, 1' enqueteur do it 
inclure dans son rapport ecrit les 
motifs de Ia garantie de confidentialite 
qui a ete donnee. 

9.5 Le directeur executif doit remettre le 
rapport de 1' enqueteur au president et 
aujuge. 
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9.6 

9.7 

The Chairperson must review the 
report and may 

(a) dismiss the matter if the 
Chairperson concludes that no 
further measures are needed; 

(b) hold the matter in abeyance 
pending the pursuit of remedial 
measures; or 

(c) refer the matter to a Panel, in 
accordance with subsection 2(1) of 
the By-laws, if the Chairperson 
determines that the matter may be 
serious enough to warrant the 
removal of the judge. 

When holding a matter in abeyance 
under paragraph 9 .6(b ), the 
Chairperson may 

(a), in consultation with the judge's 
chief justice, and with the consent of 
the judge, recommend that any 
problems identified as a result of the 
complaint be addressed by way of 
counselling or other remedial 
measures, and 

(b) conclude the matter if satisfied 
that it has been appropriately 
addressed. 

9.8 When the Chairperson dismisses or 
concludes a matter under this 
section, the Executive Director must 
provide the judge and their chief 
justice with a copy of the letter 
informing the complainant that the 
matter has been dismissed or 
concluded. 

9.6 

9.7 

9.8 

Le president doit examiner le rapport 
et peut: 

a) rejeter Ia plainte s'il conclut que des 
mesures additionnelles ne sont pas 
requtses; 

b) suspendre I' affaire pendant 
I' application de mesures correctives ; 

c) deferer l'affaire a un comite 
d' exam en, conformement au 
sous-paragraphe 2( 1) du reglement, si 
le President decide que 1 'affaire peut 
etre suffisamment grave pour justifier 
Ia revocation du juge. 

En suspendant une affaire 
conformement au paragraphe 9.6b ), le 
president peut 

a) en consultation avec le juge en chef 
du juge, et avec le consentement du 
Juge, recommander que tous 
problemes identifies par suite de la 
plainte soient traites en ayant recours a 
des services de consultation ou a 
d' autres mesures correctives; et 

b) mettre fin a 1 'affaire, s' il est satisfait 
qu'elle a ete traitee de fayon 
appropriee. 

Lorsque le president rejette une plainte 
ou met fin a une affaire, conformement 
a cet article, le directeur executif remet 
au juge et a son juge en chef une copie 
de Ia lettre informant le plaignant du 
rejet de Ia plainte ou de la fermeture du 
dossier. 
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10. Complaints involving a Council 
Member 

10.1 When a matter involves a member of 
the Council who is a chief justice, 
sections 6 to 9 are to be applied 
without reference to a chief justice. 

10.2 When proposing to dismiss a matter 
that involves a member of the 
Council, the Chairperson must refer 
the matter and its proposed 
disposition to a qualified person 
recognized within the legal 
community for their ability and 
experience, and that person must 
provide their views on the proposed 
disposition. 

11. Deferral of Communications with 
Judge 

11.1 If at any time it appears to the 
Chairperson or to the Panel that the 
judge remains seized with a matter 
that is the subject of the complaint, 
they may defer any communication 
with the judge by: 

(a) sending a letter addressed to the 
judge to the judge's chief justice 
requesting that they provide the letter 
to the judge when the Chief Justice 
considers it appropriate to do so; or 

(b) defer writing to the judge until 
the judge is no longer seized of the 
matter referred to in the complaint. 

11.2 When a Chairperson defers any 
communication with a judge under 

10. Plaiotes impliquant un membre du 
Conseil 

10.1 Lorsqu'une affaire implique un 
membre du Conseil qui est un juge en 
chef, les articles 6 a 9 sont applicables 
sans faire reference a un juge en chef. 

1 0.2 Lorsque le president se propose de 
rejeter une plainte ou de mettre fin a 
une affaire impliquant un membre du 
Conseil, le president doit deferer 
I' affaire et sa conclusion envisagee de 
I' affaire a une personne qualifiee 
reconnue au sein de la communaute 
juridique pour sa competence et son 
experience, et cette personne doit 
communtquer ses observations a ce 
sujet. 

11. Notification du juge lorsqu'il appert 
que le juge est saisi d'une affaire 
visee par Ia plainte 

11.1 Si, en tout temps, il appert au president 
ou a un comite d'examen que le juge 
est saisi d' Wle affaire vi see par Ia 
plainte, ils peuvent differer toute 
communication avec le juge : 

a) soit en envoyant a son juge en chef 
une lettre adressee au juge, en 
demandant au juge en chef de Ia 
remettre au juge lorsqu' il estimera 
qu' il est opportun de le faire; ou 

b) retarder 1' envoi d 'une lettre au juge, 
jusqu' a ce que le juge ne so it plus saisi 
de l'affaire visee par Ia plainte. 

11.2 Lorsque le president differe toute 
communication avec un JUge 
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this section, communication with the 
complainant may also be deferred 
according! y. 

12. Notification of Complainant 

12.1 The Executive Director must inform 
the complainant by letter when a 
matter is dismissed or concluded by 
the Chairperson, and indicate the 
basis on which it was dismissed or 
concluded. 

12.2 The Executive Director must also 
provide· the judge and their chief 
justice with copies of the complaint 
and the letter advising the 
complainant that the matter has been 
dismissed or concluded. 

12.3 The Executive Director may inform 
the complainant by letter when a file 
is held in abeyance under paragraphs 
8.2(b) and 9.6(b). 

12.4 The Executive Director may inform 
the complainant by letter when the 
Chairperson refers a matter for 
information gathering. 

12.5 The Executive Director may inform 
the complainant by letter when the 
Chairperson refers a matter to a 
Panel under paragraph 8.2(d) or 
9.6(c). 

conforrnement au present article, la 
communication avec le plaignant peut 
aussi etre differee. 

12. Notification du plaignant 

12.1 Le directeur executif doit informer le 
plaignant par lettre lorsque le president 
rejette une plainte ou met fin a une 
affaire et indique le fondement de cette 
decision. 

12.2 Le directeur executif doit aussi 
remettre au juge eta son juge en chef 
copies de la plainte et de la lettre 
avisant Ie plaignant du rejet de Ia 
plainte ou de Ia fin de I' affaire. 

12.3 Le directeur executif peut informer le 
plaignant par lettre quand une affaire 
est suspendue conformement aux 
paragraphes 8.2b) et 9.6b). 

12.4 Le directeur executif peut informer le 
plaignant par lettre lorsque le president 
refere une affaire pour collecte 
d' information. 

12.5 Le directeur executif peut informer le 
plaignant par lettre lorsque le president 
defere une affaire a un Comite sur Ia 
conduite des juges conformement aux 
paragraphes 8.2d) ou 9.6c). 
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FOREWORD 

The ability of Canada's legal system to function effectively and to 

deliver the kind ofjustice that Canadians need and deserve depends 

in large part on the ethical standards of our judges. 

The Canadian Judicial Council has a central concern in this matter. 

The adoption of a widely accepted ethical frame of reference helps 

the Council fulfill its responsibilities and ensures that judges and the 

public alike are aware of the principles by which judges should be 

guided in their personal and professional lives. 

Since its creation in 1971. the Council has supported the judiciary 
in a positive way with tools that will help to improve the de1ivery of 

justice in this country. The publication in 1998 of Ethical Principles 

for Judges constitutes a valuable achievetnent in this regard. 

We owe a continuing debt of gratitude to the working con1mittee 

that the Council established in 1994 and to the n1any experts who 

collaborated to give Canadian judges an essential tool for the delivery 

ofjustice in this country. The Canadian Judicial Council is pleased 

to rene\v it'i endorsetnent of the high standards of conduct that are 

expressed in these principles. 

The Right Honourable Beverley Mclachlin 
Chief Justice of Canada 
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1. PURPOSE 

Statement 

Principles: 

Tile purpose of this document is to provide ethical 
J!uida11ce forjederally appointed ju~~es. 

t. The Staten1ents. Principles and Con1n1entaries describe 

the very high standards toward which all judges strive.Th~y are 

principles of reason to be applied in light of all of the relevant 
circun1stances and consistently with the requiren1encs of judicial 

independence and the law. Setting out the very best in these 

Stateinents, Principles and Conunentaries does not preclude 

reasonable disagreements about their application or i1nply that 
departures fron1 thenl warrant disapproval. 

2. The Statetnents .. Principles and Comn1entaries are advisory 

in nature. Thdr goals are to assist judges with the difficult 
ethical and professional issues which confront them and to 

assist Jnc:n1bers of the public to better understand the judicial 

role. They are not and shall not be used as a code or a list of 

prohibited behaviours. They do not set out standards deftning 

judicialrnisconduct. 

552 

3 



4 

3. An independent judiciary is the right of every Canadian. 

A judge must be and be seen to be free to decide honesdy and 

irnpartially on the basis of the law and the evidence, without 

external pressure or influence and \\;thout fear of interference 

fron1 anyone. Nothing in these Staten1ents, Principles and 

Co1nn1entaries can, or is intended to lin1it or restrict judicial 

independence in any manner. To do so would be to deny 
the very thing this docun1ent seeks to further: the rights of 

everyone to equal and in1partial justice administered by fair 

and independent judges. As indicated in the chapter on Judicial 

Independence.judges have the duty to uphold and defend 

judicial independence, not as a privilege of judicial office but 

as the constitutionally guaranteed right of everyone to have 

their disputes heard and decided by itnpartial judges. 

Commentary: 

1. These Staten1ents, Principles and Com1nentaries are the 

latest in a series of Canadian effort~ to provide guidance to 

judges on ethical and professional questions and to better inforn1 

the public about the high ideals which judges etnbrace and 

toward which they strive. They build upon the earlier work of 

the Hon. J. 0. Wilson in A Btwk for jud_Res published in 1980, the 

R.t. Hon. Gerald Fauteux in L:: livre du ma~istrat also published 

in t 980, the Canadian Judicial Council's c~ot1HUC11lt1Yies 011 judici,d 
Conduct published in 1991 and Professor Beverley Stnith 's text, 

Pr,ifessit>l'lal Conduct ji.lr Lauryers mtd Ju~~es (1998). While dra\ving 
heavily on these invaluable resources, the present publication is 

by far the tnost comprehensive treatn1ent of the subject to date 

in Canada. But it cannot provide exhaustive coverage of the 

tn)'Tiad issues that arise in practice. The- sources just n1entioned, 

as well a.' those referred to in the next c:olnnlentary, w·ill 
continue to be of assistance to Canadian judges. 
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2. As the references throughout the text indicate, a wide variety 

of sources have been consulted in the process of preparing this 

document. These include not only Canadian sources but also 

the Code of Judicial Conduct applying to the United States 

Federal judiciary, the Arnerican Bar Association's Model Code 
of judicial Conduct ( t 990) as well as scholarly writing and rulings 

concerningjudicial conduct in Canada, the United Kingdotn, 

Australia and the United States. Of particular note are j.B. Thon1as, 
Judicial Ethics in Australia (2d, 1997),]. Shan1an et al,Judicial Conduct 
and Etltics (2d, 1995) and S. Shetreet,Jud~es on Trial (1976). While 

all of these sources are helpful, this docun1ent is uniquely the 

work of Canadian judges. The process \Vhich resulted in these 

Statetnent~, Principles and Comn1entaries was carried fotward 

by a Working Conunittee representative of both the Canadian 

Judicial Council and the Canadian Judges Conference. An 

extensive process of consultation within the judiciary and beyond 

ensured that these Staten1ents, Principles and Comn1entaries have 

been the subject of painstaking exan1ination and vigorous debate. 

The intention is that Canadian judges will accept these Staten1ents, 

Principles and Con1mentaries as reflective of their high ethical 

aspirations and that they will find them worthy of respect and 

deserving of careful consideration when facing any of the issues 

addressed in then1. 

3. A document of this nature can never be viewed as the "final 

word" on such an in1portant and complex subject. Publication 

of these Statetnents, Principles and Con1mentaries coincides with 

the establishn1ent of an Advisory Conunittee of Judges to which 

specific questions n1ay be submitted by judges and which \vill 

respond with advisory opinions. This process vvill contribute 

to ongoing review and elaboration of the subjects dealt with in 

the Principles as well as introduce new issues that they do not 

address. More importantly, the Advisory Conunittee will ensure 

that help is readily available to judges looking for guidance. 
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2. JUDICIAL 
INDEPENDENCE 

Art independent judidary is indispensable 
to i1npartial justice uflder /au,. judges should, 

Statement: ther~fore, uphold and exernplify judicial 
independence in both its individual a~1d 
institutional aspects. 

Principles: 

1. Judges ntust exercise their judicia] functions independently 

and tree of extraneous influence. 

2. Judges n1ust firmly reject any atten1pt to influence their 

decisions in any rnatter before the Court outside the proper 

process of the Court. 

3. Judges should encourage and uphold arrangen1ents and 

safeguards to maintain and enhance the institutional and 

operational independence of the judiciary. 

4. Judges should exhibit and promote high standards of 

judicial conduct so as to reinforce public contidence which 

is the cornerstone ofjudicial independence. 

555 

7 



8 

Commentary: 

1. Judicial independence is not the private right of judges but the 

foundation of judicial itnpartiality and a constitutional right of all 

C:anadians. Independence of the judiciary r~fen. to the necessary 

individual and collective or institutional independence required 

for itnpartial decisions and decision making. 1 Judicial independence 

chus characterizes both a state of rnind and a set of institutional 

and operational arrangetnents. The forn1er is concerned with the 

judge's iJnpartiality in fact; the latter with defining the relationships 
between the judiciary and others, particularly the other branches 

of govenunent. so as to a-;sure both the reality and the appearance 

of independence and impartiality. The Statentent and Principle-; 

deal with judges' ethical obligations as regards their individual and 

collective independence. They do not deal \Vtth the n1any legal 

issues relating to judicial independence. 

2. In killnue t~ 71u· QJJeer~, LeDain,J. noted that" ... judicial 
independence involves both individual and institutional 

relationships: the individual independence of a judge. as refl~cted 

in such matters as security of tenure and the institutional 

independence of the court or tribunal over vvhich he or 

sht:> presides, as reflected in its institutional or adn1inistrative 

relationships to the executive and legisJativt .. branches of 

government."2 He concluded that" ... judicial independence 

is a status or relationship resting on objective conditions or 

guarantees as well as a state of tnind or attitude in the actual 

exercise of judicial functions .... "3 The objective conditions and 

~.,·uarantees include, for exa1nple, security of tenure, s~curity of 

ren1unerarion and inununity fron1 civil liability for judicial acts. 

1 S. Shettcet,Ju~~trs Ml "Iiial, ( 1976) (hercafrt•r "SI1crrrrr ") at 17 _ 

j1')85l :! S.C.R. 673 at 6H7. 

' //lid. at 6R9. 
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3. The first qualification of a judge is the ability to make 

independent and impartial decisions. The subject of judicial 

i1npartiality is treated in detail in chapter 6. However, judicial 

independence is not only a matter of appropriate external and 

operational arrangen1ents. It is also a matter of independent and 

in1partial decision making by each and every judge. The judge's 

duty is to apply the law as he or she understands it without fear 
or favour and without regard to whether the decision is popular 

or not. This is a cornerstone of the rule of law. Judges individually 

and collectively should protect, encourage and defend judicial 

independence. 

4. Judges must, of course, reject improper attenlpts by litigants, 

politicianst officials or others to influence their decisions. They 
n1ust also take care that conununications with such persons that 

judges n1ay initiate could not raise reasonable concerns about 

their independence. As the HonourableJ.O.Wilson put it in 

A Bovk _!Or Judges: 

It tnay be safely assunted that every judge will know 

that I atten1pts to influence a court] must only be made 

publicly in a court roon1 by advocates or litigants. But 
experience has shown that other persons are unaware 

of or deliberatdy disregard this elementary rule, and 

it is likely that any judge will, in the course of time, 

be subjected to ex parte efforts by litigant'i or others 

to influence his decisions in n1atters under litigation 

before hin1. 

Regardless of the source, nunisterial,journalistic or other. 

all such efforts n1ust, of course, be firmly rejected. This 

rule is so elementary that it requires no funher exposition.4 

4 J.O.Wilson, A B,lok.for judges (1980) (hereafter "Wilson") 
at 54-55. 
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5. Given the independence accorded judges. they share a 

collective responsibility to promote high standards of conduct. 

The rule of la\v and the independence of the judiciary depend 

pri1narily upon public confidence. Lapo;es and questionable 

t'onduct by judges tend to erode that confidence. As Professor 

Nolan points out,judicial independence and judicial ethics have 
a sy1nbiotic relationship. 5 Public acceptance of and support for 

court decisions depends upon public confidence in the integrity 

and independence of the bench. This, in turn~ depends upon the 

judiciary upholding high standards of conduct. 

(OJnly by maintaining high standards of conduct will 

the judiciary (1) continue to \Varrant the public 

confidence on which deference to judicial rulings 

depends, and (2) be able to exercise it~ OWTl 

independence in its judgetnents and ndings.'• 

In short, judges should demonstrate and pr<.llltote high standards 

ofjudicial conduct as one eletnenc of assuring the independence 

of the judiciary. 

6. Judges should be vigilant with respect to any attenlpts to 

undermine their institutional or operational independence. While 

care n1usr be taken not to risk crivializing JUdicial independence 

by invoking it indiscrintinately in opposition to every proposed 

change in the institutional arrangen1ents affecting the judiciary. 

judges should be staunch defenders of their own independence. 

Although the form and nature of the defence rnust be carefully 

considered .. the propriety in principle of such defence cannot 

be questioned. 7 

1 B. Nolan ... The Role of Judicial Ethics in the Disciplin~ and Removal of 
Federal Judges," in Rtst'(lrrh Papers '!f tht· Nahtmal c~.,mmis.~iort em jmlirial 
Discipliue {:.. Remo1~al f.,;,[llme I ( 191)3), pp. M6 7-912, at N7 4. 

1
' IMd" at K75. 

1 These issut.-s are addressed further in chapter 6. it~/i-11. 
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7. Judges should also recognize that not everyone is fatniliar 
with these concepts and their impact on judicial responsibilities. 

Public education \vith respect to the judiciary and judicial 
independence thus becon1es an important function, for 

n1isunderstanding can undermine public confidence in the 

judiciary. There is, for example, a danger of misperception about 

the nature of the relationship between the judiciary and the 

executive. particularly given the Attorney General's dual roles 

as the cabinet minister responsible for the adnunistration of 

justice and as the government's lawyer. The public may not 

get a completely balanced view of the principle of judicial 

independence from the media which may portray it incorrectly 

as protecting judges from review of and public debate concerning 

their actions. Judges, therefore, should take advantage of appropriate 

opportunities to help the public understand the fundatnental 

itnportance of judicial independence, in view of the public's 

own interest.H 

R The phrase "appropriate opportunities" should remind judges that the 
circumstances of such public interventions must be considered carefully 
given the constraints of the judicial role. Some of the relevant con!!iderations 
arc discussed more fully in chapter 6, "Impartiality": see also, for cxan1ple, 
J.D. Thomas,J1•tiicial Ethics it1 Australia (2d, 1997) (hereafter .. 71wma.s') 
at 1 00- lll. 
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8. Judges are asked frequently to serve a~ inquiry con1missioners. 
In considering such a request, a judge should think carefully 
about the irnplications tor judicial independence of accepting 

the appointn1ent. There are examples of Judicial Conunissioners 

becon1ing embroiled in public controversy and being criticized 

and en1barrassed by the very governn1ents which appointed 

thetn. The ternlS of reference and other conditions such as titne 

and resources should be examined carefully so as to assess their 
cotnpatibility with the judicial function. 9 The Position of the 
Canadian Judicial Council on the Appoinunent of Federally 
Appointed Judges to Comntissions of Inquiry. approved in 

March llJ98, provides useful guidance in this area. 

'
1 It is mteresting to note that the Austrahan High Court has ruled th3t, on 

~paration of powers grounds, there ~re strKt Limm in l;aw on thr nature 
of conum~ions to which judges may be appomted: Jl··us,,,, v. A1inister_t(,, 
Abt'r(~ual and"lom·j Strait lslander • .y(airs (1996) 70 A.L.J.R. 74]; Kablr t~ D.P.P. 
(199fl) 70 A.L.J.R. 814: see also R. MJcGn.-gor DJ'"'~on, 'flu- Gm'tTnmrm 
l~{ CmtadJ (3d) at 4R~: .. There would seem to be little purpo!roe in taking 
eubor.ne care to \eparate tlu: judge from politic" and to rruder him quite 
indt>pt·nd~nt of the cxecutivC', and then plactng him m .J positJon as a Royal 
Commissioner where his m1paniality may be attacke-d and his finding.; - no 
matter how correct and jud1dal they ma~ be - arC" liable to be inrcrpn:ted 
as favouring ont• political party at the expense of the 01 he"r. For many of the 
inquines or boards place the judge in a posinon wht:re he cannot escape 
l"Ontl"O\>'\.~ny: .. .It h~ been proved t1mc and Jgain that in many of rheie cases 
rh~· JUdge loses in dignity and reputation. ~nd hh future ~~ appreciably lt-S~ened 
thereby. Moreover, if the judge remains away from his regular dutic~ for very 
long period\, he i5 apt to lose his sense." ofbal~mcc ;md detachment; and he 
tinds that the task of getting back to normal ittld of adjusting hi!t outlook and 
habits of mind to purely judicial work is by nu mcJm t';1sy.'' 
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3. INTEGRilY 

Judges should stritJe to conduct tlzentselves with 
Statement: integrity so as to sustain atld et·Jhauce public 

cottfidence in the judiciary. 

Principles: 

1. Judges should n1ake every effort to ensure that their conduct 

is above reproach in the view of reasonable, fair n1inded and 

inforn1ed persons. 

2. Judges, in addition to observing this high standard personally, 

should encourage and support its observance by their judicial 

c olleat-,rues. 
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Commentary: 

t. Public confidence in and respect for the judiciary are essential 

to an effective judicial systent and, ultimately. to dernocracy 

founded on the rule of law. Mmy factors~ including unfair or 

uninfornted criticism, or simple rnisunderstanding of the judicial 

role, can adversely influence public confidence in and respect for 

the judiciary. Another factor which is capable of underntining 

public respect and confidence is any conduct of judges, in and out 
of court. der11onstrating a lack of integrity. judges should, therefore, 

strive to conduct themselves in a way that will sustain and 
contribute to pubJic respect and confidence in their integrity. 

itnparria1ity and good judgtnent. The Canadian judiciary has a 
strong and honourable tradition in this area which servl!S as a 
sound foundation for appropriate judicial conduct. 

2. While the ideal of integrity is easy to state in general ternu~ 

it is n1uch tnore difficult and perhap~ even unwise to be rnore 

lipecific.There can be few absolutes since the eff~ct of conduct 

on the perception of the conununity depends on cornn1unity 
standards that n1ay vary according to place and time. 

3. As one cotrunentator put it, the key issue about a judge's 
conduct tnust be how it ..... reflects upon the central cornponents 

of the judge's ability to do the job." 10 This requires consideration 

of first. how particular conduct would bt.• perceived by reasonable. 
fair n1inded and informed mernbers of the con1n1unity and 
second, whether that perception is likely to lessen respect for the 

judge or the judiciary as a \vhole. If conduct is likely to ditnirush 
respect in the mind~ of such persons, the conduct should be 
avoided. As Sha~nan put it. H ••• the ultimate ~tandard for judici.U 

,., J. Shaman et :d .. Ja4dida/ Conduct m1d Ethic.~ (2d, 1995) (hereafter ''Siram11t1 ") 
at .135. 
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conduct must be conduct which constantly reaffirn1s fitness for 

the high responsibilities of judicial office." 11 The judge should 

exhibit respect for the law, integrity in his or her private dealings 

and generally avoid the appearance of in1propriety. 

4. Judges, of course, have private lives and should enjoy, as 
much as possible, the rights and freedonlS of citizens generally. 

Moreover, an out of touch judge is less likely to be effective. 

Neither the judge's personal development nor the public interest 

is well served if judges are unduly isolated from the com.munities 

they serve. Legal standards frequently call for the application of 

the reasonable person test. Judicial fact-finding, an important part 

of a judge's work, calls for the evaluation of evidence in light of 

comn1on sense and experience.Therefore,judges should. to the 

extent consistent with their special role, remain closely in touch 

Mth the public. These issues are discussed more fully in the 

"Impartiality" chapter, particularly section C thereof. 

S. A judge's conduct, both in and out of court, is bound to be the 

subject of public scrutiny and comment. Judges n1ust therefore 

accept son1e restrictions on their activities- even activities that 

would not elicit adverse notice if carried out by other men1bers 

of the conununity. Judges need to strike a delicate balance 

between the requiren1ents of judicial office and the legitimate 

demands of the judge's personal life, developn1ent and family. 

6. In addition to judges' observing high standards of conduct 

personally they should also encourage and support their judicial 

colleagues to do the satne as questionable conduct by one judge 

reflects on the judiciary as a whole. 

11 Ibid. at 312. 
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7. Judges also have opportunities to be aware of the conduct 

of their judicial colleagues. If a judge is aware of evidence 

which, in the judge's view, is reliable and indicates a strong 

likelihood of unprofessional conduct by another judge, serious 

consideration should be given as to how best to ensure that 

appropriate action is taken having regard to the public interest 

in the due adtninistration of justice. This may involve counselling, 

n1aking inquiries of colleagues, or infonning the chief justice 

or associate chief justice of the court. 
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4. DILIGENCE 

Statement: judges should be dilige11t in the per{orn1ance 
qf their judidal duties. 

Principles: 

t. Judges should devote their professional activity to judicia] 

duties broadly defined, which include not only pre~iding in 

court and tnaking decisions, but other judicial tasks essential 
to the courts operation. 

2. Judges should take reasonable steps to ntaintain and enhance 

the knowledge, skills and personal qualities necessary for 

judicial office. 

3. Judges should endeavour to pertonn all judicial duties, 

including the delivery of reserved judgments, with reasonable 

prornptness. 

4. Judges shouJd not engage in conduct incompatible with 

the diligent discharge of judicial duties or condone such conduct 

in colleagues. 
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Commentary: 

t. Socrates counselled judges to hear courteously. ans\ver \~lisely, 

c.:onsider soberly and to decide i1npartiaJiy. These judicial virtu~ 

are a11 aspects ofjudicial diligence. It is appropriate co add to 

Socrates'list the virtue of acting expeditiously. but diligence is 

not printarily concerned with expedition. L1iligence, in the broad 

sense, is concerned with carrying out judi rial duties \Vith skill, 

care and attention, as well as with reasonable promptness. 

2. Section 55 of the jud~es Act (which ~pplics to federally 

appointc:d judges) provides that judges 111ust devote then1sdves 

to judicial duties. 12 Subject to the lintitations in1posed by the 

Ju~~t·s Act and the judicial role, judges are free to participate in 
other activities that do not detract front the performance of 

judicial duties. In shor~ the work of [he judge·~ court cornes first. 

3. While judges should exhibit diligence in the performance 
of their judicial duties, their ability to do so will dt'pend on 

the burden of work, the adequacy of resources including staff, 

technical assistance and tin1e for research, ddiberation, writing 

and other judicial duties apart fron1 sitting in court. The itnportance 

of the judge's responsibility to his or her farnily is also recognized. 

Judges should have sufficient vacation and letsure tin1e to pernut 

the n1aintenance of physical and nu~ntal wellness and reasonable 

opportunities to enhance the skill and knowledge necessary for 

effective judging. 

11 }u~~tcs Art, R .S.C. 1985. c.J- t ~ s.55. The texr of thr- \ection ill as follows: 

5!i. No judge shall, either directly or indirc.-ctly. t(n hnnsclf or othen, L'ngage 
in any occupation or business other than his judtcial duties, but e-very judge 
~hall devote hin1Sdf exclusively to [hose judicial ducic~. 
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4. As mentioned in Commentary 8 of the 'judicial Independence n 

chapter,judges are sometimes called upon by governments to 

undertake tasks which take then1 away from the regular work 

of their courts. Service on royal comn1issions of inquiry is one 

exan1ple. A judge should not accept such an appointment without 

consulting with his or her chief justice to ensure that acceptance 

of the appointment will not unduly interfere with the effective 

functioning of the court or unduly burden its other members. 

The position of the Canadian Judicial Council. approved at 

its March 1998 n1id-year tneeting, provides useful guidance 

in this area. 

5. As long ago as A·1agna Carta, it was recognized that judges 

should have a good knowledge of the la\v. 13 This knowledge 

extends not only to substantive and procedural law, but to the 

real life in1pact of law. As one scholar put it, law is not just 
what it says; law is \vhat it does. 14 Sustained efforts to tnaintain 

and enhance the knowledge, skills and attitudes necessary for 

effective judging are itnportant eletnents of judicial diligence. 

This involves participation in continuing education prograrns 

as well as private study. 1:; 

6. It is useful to consider the subject ofjudicial diligence under 
three headings: Adjudicative Duties, Adminis[rative and Other 

Out of Court IJuties, and Contributions to the Adn1inistration 
of Justice Generally. 

u The reference is to Article 45 of klag~Ja Carta: "We will not mak~: any justices, 
sheriffs, or bailiffS. but of such as know the law of the realm and mean duly to 
observe it*' as quoted in D.K. Carrol. Ham/b,,ok.ft'r )H~~cs (1961) at 29. 

i" R .A. Samek, .. A Case for Social Law Reform .. ( 1977), 55 Can. Bar Rev. 409 
at 411. 

1:; Sec tor example, Canadian Bar Foundation. Report of tlrt· Ca11ddlan Bar 
Assodaticm Ct,mmittcr 011 the ludcpmdeucc t?f tl1e juditiary in Cauada ( 1985) at 36: 
"Competence in the discharge of judicial duties is an important factor in the 
public'5 support of an independent judiciary.''; see generally. M.L. Friedland. 
A Place Af'art:Judiciallndependcf1CC ,,d Account.lbility in ca,ada (1 995) at 
167 ff.: see also chapter 5. ''Equality": the current goal recommended by the 
National Judicial Institute is a minimum of 10 days of continuing education 
P'-'T' year tor each judge although workload does not always allow this goal 
to be achieved. 
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Adjudicative Duties 

7. Diligenc~ in the performance of adjudicati~ duties includes 
striving for itnpartial and even-handed application of the law~ 
thoroughness. decisiveness, prornpmess and the prevention of 

abuse of the process and improper treatn1ent of witnesses. While 

these are all qualities and skills a judge needs. the variety of cases 

and the particular conduct of counsel and parties require a judge 

conducting a hearing to etnphasize one or tnore. soJnetitnes at 

th~ expense of some of the others, in order to achit've the proper 

balance. Striking this balance n1ay be particularly challenging 
when one party is r~presented by a lawyer and another is nor. 

While doing whatever is possible to prevent unfair disadvantage 

to the unrepresented party, the judge tnust be careful to pre~erve 

hi~ or her in1partiality. 

8. The obligation to be patient and treat all betore the court with 

courtesy does not relieve the judge of the equally intportant duty 

to be decisive and pro1npt in the disposition of judicial business. 

The ultitnate test of whether the judge has successfully combined 
these ingredients into the conduct of the 111atters before the court 

is whether the matter has not only been dealt with fairly but in a 
fashion that is seen to be fair. 16 These issues are addressed in the 

uhnpartiality ... chapter. section B. 

9. (;enerally speaking, a judge should perfonn all properly assigned 

judicial duties, be punctual unless other judicial duties prevent it 
and be reasonably available co perf<)rrll all assigned duties. 

1
'' s~c Brtmilla"J t~ Tire QJ1ett1, f19R5] 1 S.C.R .. J9 pn Lamer.J. (a~ he then was) 

(()r the court at 48: ..... although the judge may and must mterven~ for jusril·e 
to be done. he must none the le\!i do so in \\t( h '' w.1y that ju,.rice is !>een to be 
J&.m.t,." (cmpha~is m original). The court al<.~o ntt·d with approval the discussion 
nf thts ~ubject in G. Fauteux. Lr lit,n· clu ma.~istral ( I 'Jt\( I) (ht·reaftcr "Livrr '). 
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tO. The proper preparation ofjudgments is frequently difficult 
and rin1e consuming. However, the decision and reasons should 

be produced by the judge as soon as reasonably possible, having 
due regard to the urgency of the matter and other special circurn

stanccs. Special circurnstances may include illness. the lenbrth or 

complexity of the case. an unusually heavy \Vork1oad or other 
factors rnaking it itnpossible to give judgn1ent sooner. In 1985, 
the c:anadian Judicial Council resolved that. in its view, reserved 

judgn1ents should be delivered within six n1onths after hearings, 

except in special circutnstances. 17 

11. lt is. of course. often necessary for judges to rnake findings 
of credibility and to rule on the propriety of others' condul·t. 

However, judges should avoid nuking con1n1ents about persons 

\vho are not before the court unless it is necessary for the proper 

disposition of the calie. For exantple, irrelevant or othenvise 

unnecessary commenei in judgments about a per~on ·s conduct 

or Jnotives ought to be avoided. 1 ~ 

Administrative and Other Out of Court Duties 

12. Today,judicial duties include adntinistrative and other out 
of court activities. Judges have in1portant responsibilities, for 

exan1ple, in case managen1ent and pre-trial conferences a~ well 

as on con1mittees of the court. These are all judicial duties and 
should be undertaken with diligence. 

1 
• C:madt.1n Judicial Council Resolution Sl'}lteTnber l ':185; Lcgis.latlon and 

Ru1es of Court may establish tim~ \\rithin whu:h jw.ibttnl"nt h. to be g)ven: 
~ce for exan1ple Co,ft· ~r Civil Pnxt·,iurt' (Qc). art1clr 465; rcp~ated mabilicy 
to give timely judgment has been the ba..\is ol A number of compl11intli to the 
Canadian Judicial Council: sre Canadian judie1al Council. .-1mHMI Rt.'Port 
1992-93 at 14. 

1" Sec C4mmu·ntarir:s ou judicial Coudu.rt (1991) (hereafter rtcl,,m,rmarirs 1
') at 

R2-H3; Shetreet at 294-5. 
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Contributions to the Administration 
of Justice Generally 

13. Judges are uniquely placed to make a variety of contributions 

ro the adtninistration of justice. Judges, to the extent that time 

pennies and subject to the limitations in1posed by judicial office. 

n1ay contribute to the administration of justice by. for exan1ple, 

taking part in continuing legal education progrants tor la\\'yers 
.tnd judges and in activities to ntake the la'v and the legal process 

tnore understandable and accessible co the public. These activities 

are discussed in the uln1partiality'' chapter, particularly sections B 

and(:. 

14. It is a delicate question whether and in what drcunBtances 

a judge should report, or cause to be reported, a la""Yer to the 

lawyer's professional governing body. Taking such action ntay 
affect the ability of the judge to continue in the proceeding in 

which that la\vyer is appearing. given that the judge's view of the 

la\\ryer's conduct may give rise to a reasonable appn."hension of 

bias against the lawyer or the lawyer's client. On the other hand. 
a judge is in a special position to observe la\\ryers' conduct before 

the court. Putting aside any issue of contenlpt, generally a judge 

should take, or cause to be taken, appropriate action where the 

judge has clear and reliable evidence of serious tnisconduct or 

gross incotnpetence by a lawyer. The judge will have to \veigh 
carefully whether the interests of justice require that he or 

she Wctit until the end of the proceeding or vt~hetht•'f there are 

circutnstances which require earlier action even though the 

judge. nonetheless~ continues co presidt~. 
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S. EQ!JALilY 

Judges should cot·rduct themselves and proceedings 
Statement: before thetn so as to cust~re equality accordiug 

to /au'. 

Principles: 

1. Judge~ should carry out their duties v.ith appropriate 

consideration tor aU persons (for exatnple, parties, witnesses, 

court personnel and judicial colleagues) without discrimination. 

2.Judges should strive to be aware of and understand differences 

arising fron1, for example. gender, race, religious conviction, 

culture. ethnic background. sexual orientation or disability. 

3. Judges should avoid tnembership in any organization that 
they know currently practices any fornt of discrin1inacion that 

contravenes the law. 

4. Judges, in the course of proceedings before them, should 
disassociate then1sdves fron1 and di!)approve of clearly irrelevant 

conunents or conduct by court staff, counsel or any other person 
subject to the judge~s direction which are sexist, racist or otherwise 

dcntonstrate discrinlination on grounds prohibited by law. 
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Commentary: 

t. The Constitution and a variety of statures enshrine a strong 

ronunionent to equality before and under the law and equal 
protection and benefit of the law without discrin1ination. This 

is not a conuninnent to identical treatn1ent but rather ..... to the 
equal worth and hutnan dignity of all persons., and u ••• a desire 
to rectify and prevent discrimination against particular groups 
sutTering social, political and legal disadvantab't" in our society.'• I"' 

Moreover, Canadian law recognizes that discritninatinn is 
concerned not only with intent, but with effects.20 Quite apart 
fnnn explicit constitutional and statutory t-,JUarantees, fair and 

equal treamu:nt has long been regarded as an essential attribute of 

justice. While its demands in particular situations are son1etin1es 

tar from sdf evident, the la\v's strong societal conunitment places 

concern tor equality at the core of justice according to law . 

Z. Equality according to law is not only fundantentaJ to justice .. 

but is strongly linked to judicial impartiality. A judge \\·ho, tor 

exa1nple, reaches a correct result but engages in stereotyping does 

so at the expense of the judge's in1partiality .. actual or perceived. 

3. Judges should not be influenced by attitudes ba~ied on stereotype, 

ntyth or prejudice. They should, therefore, n1ake every effort to 

recognize, demonstrate sensitivity to and correct such attitudes. 

t'l Eldrid,~e v. British Colmuhra {AW,mrr Gtnrral). I flJ97J .; S.C.R. 624 prr 
lafon:st,J. tor the court at 667. 

211 /hid. at 67()-671. 
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4. As is discussed in more detail in the ulmpartiality" chapter, 

judges should strive to ensure that their conduct is such that 

any reasonable, fair minded and informed member of the public 

would justifiably have confidence in the impartiality of the judge. 

Judges should avoid con1ments, expressions, gestures or behaviour 

which reasonably may be interpreted as showing insensitivity to 

or disrespect for anyone. Examples include irrelevant con1ments 

based on racial, culturaL sexual or other stereotypes and other 

conduct itnplying that persons before the court will not be 

afforded equal consideration and respect. 

Inappropriate conduct tnay arise from a judge being unfanuliar 

with cultural, racial or other traditions or failing to realize that 

certain conduct is hurtful to others.Judges therefore should 

attempt by appropriate means to remain informed about 

changing attitudes and values and to take advantage of suitable 

educational opportunities (which ought to be made reasonably 

available) that will assist them to be and appear to be impartial. 

In doing this, however, it is also necessary to take care that these 

efforts enhance and do not detract from judges' perceived 

itnpartiality. All fonns or vehicles of education are not necessarily 

appropriate for judges given the demands of independence and 

impartiality. Care n1ust be taken that exaggerated or unfounded 

concern in this regard does not undennine efforts to enhance 

good judging. 
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Principle 4 deals with the role of the presiding judge in addres.sing 
clearly irrelevant comtnents which are sexi\t or racist or other 

such inappropriate conduct in proceedings before them. This 
does not require that proper advocacy or adn1issible testianony 

be curtailed where, for exan1ple~ n1attcrs of gender, race or other 
sitni1ar factors are properly before the court. This advice is 
consistent with the judge's general duty to listen fairly but, when 
necessary, to assert firn1 control ove-r the proceeding and to act 
with appropriate firmness to n1aintain an atn1osphere of dignity. 
equality and order in the courtroorn. Principle 4 certainly does 

not counsel perfection. Further, applying it tnay sornetintes be 

a formidable challenge for the judge. The adversarial system 

gives the parties and their counsel considerable leeway and the 

relevance and importance of evidence rnay be difficult to assess 

accurately as it is being presented. The judge should ahvays do 
her or his best to strike the right balance. The fact that, '''hen 

reconsidered later with the benefit of hind-.ight and the 

opportunity for further reflection, the situation ntight have been 

handled differently is not, of itself, any indication chat the judge 

failed to deal with inappropriate conduct during the proceeding. 
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6. IMPARTIALilY 

Statement: Judges ntust be and should appear to be intpartial 
uJJ'th respect to their decisions a~1d dedsio11 tnakiu~. 

Principles: 

A. General 

1. Judges should strive to ensure that their conduct, both in 

and out of court, tnaintains and enhances confidence in their 

in1partialiry and that of the judiciary. 

2. Judges should as tnuch as reasonably possible conduct their 
personal and business affairs so as to tninimize the occasions on 
which it wilJ be necessary to be disqualified from hearing cases. 

3. The appearance of irnpartiality is to be a'isessed fron1 the 

perspective of a reasonable, fair ntinded and inforn1ed person. 

B.Judicial Demeanour 

1. While acting decisively, maintaining finn control of the process 

and ensuring expedition,judges should treat everyone before the 

court with appropriate courtesy. 
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C. Civic and Charitable Activity 

1. Judges are free to participate in civic, charitable and religious 

acti"ities subject to the following considerations: 

(a) Judges should avoid any activity or association that 

could reflect adversely on their in1partiality or interfere 

with the perforn1ance ofjudicial duties. 

(b) Judges should not solicit funds (except tnlnl judicial 

colleagues or for appropriate judicial purposes) or lend 

the prestige ofjudicia) office to such solicitations. 

(c) Judge'; should avoid involventent in causes or 

orgJnizations that are likely to be engaged in litigation. 

(d) Judges should not give legal or invesunent advice. 

D .. Political Activity 

1. Judges should refrain fion1 conduct such as n1etnbership in 

gn)ups or organizations or participation in public discussion 

which, in the 111ind of a reasonable, f.1ir minded and informed 

person, would undernline confidenl"e in a judge ·s inlpartiality 

with respect to issues that could come before the courts. 

2. All partisan political activity must cease upon appointntent. 

Judges should refrain frotn conduct that, in the ntind of a 

reasonable. fair minded and infonned person. could give rise to 

the appearance that the judge is engaged in political activity. 

3.Judges should refrain fron1: 

(a) n1en1bership in political parties and political fund 

ratstng; 

(b) attendance at political gatherings and political fund 
raising events; 
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(c) contributing to political parties or campaigns; 

(d) taking part publicly in controversial political discussions 

except in respect of matters directly atfecti ng the operation 

of the courts, the independence of the judiciary or funda

nlental aspects of the adnunistration of justice; 

(c) signing petitions to influence a political decision. 

4. Although members of a judge's fan1ily have every right to be 

politically active. judges should recognize that such activities of 

close family 111etnbers 1nay, even if erroneously~ adversely affect 
the public pe rceprion of a judge's i1npartiality. In any case be tore 
the coun in which there could reasonably be sul·h a perception~ 

the judge should not sit. 

E. Conflicts of Interest 

1. Judges should disqualifY then1Selves in any case in which they 
helieve they will be unable to judge in1partially. 

2. Judges should disqualifY then1selves in any cas~ in which they 
bdieve that a reasonable, fair minded and informed person would 

have a reasoned suspicion of conflict between a judge·., personal 

interest (or that of a judge's in1n1ediate family or dost• friends or 

associates) and a judge's duty. 

3. l)isqualification is not appropriate if: (a) the n1atter giving rise 

to the perception of a possibility of conflict is trifling or \\'ould 

not support a plausible argument in favour of disqualification, 

or (b) no other tribunal can be constituted to deal with the case 

or. because of urgent circun1stances, failure to act could lead to 

a miscarriage of justice. 
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Commentary: 

A. General 

A. t Fron1 at least the time of John Locke in the late seventeenth 

century, adjudication by itnpartial and independent judges has 
been recognized as an essential component of our society:~' 

Impartiality is the fundatnental qualification of a judge and the 
core attribute of the judiciary. The Staten1ent and Principles do 

not and arc:- not intended to deal with the law relating to judicial 
disqualitication or recusation. 

A.2 While judicial itnpartiality and independence are distinct 

concepts. they are closely related. This relat1onship \\'as explored 

recently by Gonthier,J. on behalf of the nujority of the Supren1e 

Court of C:anada in Ru.ffiJ ~~ Cot~scil dt· ltz A·ta..~istratun.·. 22 The court 
noted that the right to be tried by an Independent and in1partial 
tribunal is an integral part of the princip1es of fundan1ental justice 

protected by s. 7 of the Canadian Charter' and reaffinned the 

following stateJnent by Le Dain,J. in R. v. Htlenrc: 

Although there is obviously a close relationship between 

ind~pendence and in1partiality, they are never the less 
separatt: and distinct values and requiren1ents. lrnpartiality 

reters to a state of n1ind or attitude of th~ tribunal in 
relation to the issues and the parties in a particular case. 

The word "'impartial" ... connotes absence ofbias, actual 

or perceived 

J 1 Pt•u.·r H. Rus.1\eU. 71te Judiciary itt Ctmadcl: ·nu· 711irti Bra,rlr t.!f Gtwtnmu•"t 
(I <JH7) (hereafter "Russell"). 

:!l ll'J~SJ 4 S.C.R. 267 at 296-299. 

!' 1/Jitl. 
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Both independence and impartiality are fundan1ental, not 

only to the capacity to do justice in a particular case but 

also to individual and public confidence in the adrninistration 

of justice. Without that confidence the systen1 cannot 

cotnn1and the respect and acceptance that are essential to its 

effective operation. It is, therefore, important that a tribunal 

should be perceived as independent, as well as impartial. .. 24 

Lamer C.J.C. put it this way in R. v. Lippe: 

The overall objective of guaranteeing judicial 

independence is to ensure a reasonable perception of 

in1partiality; judicial independence is but a ''tneans ~'to 

this uend." If judges could be perceived as Hintpartial" 
without judicia] "independence~' the requirement of 

"independence" would be unnecessary. However, judicial 

independence is critical to the public's perception of 

impartiality. Independence is the cornerstone, a necessary 

prerequisite for judicial itnpartiality. 25 

A.3 ltnpartiality is not only concerned with perception, 

but more fundarnentally \Vith the actual absence ofbias and 

prejudgment. This dual aspect of impartiality is captured in the 

ofi:en repeated words that justice must not only be done, but 

n1anifestly be seen to have been done. As de Grandpre~J. put it in 

Committee for justice and Liberty v. National Energy Board/6 the test 

is whether uan informed person, viewing the matter realistically 

and practically -and having thought the n1atter through -"' 

would apprehend a lack of in1partiality in the decision maker. 
Whether there is a reasonable apprehension ofbias is to be 
assessed fro1n the point of view of a reasonable. fair nunded and 

informed person. 

2
" [19H5j2 S.C.R. 673 at 685 and 689, 

25 !19l)lj 2 S.C.R. 114 at 139. 

~t' l1978j 1 S.C.R. 369, most recently endorsed in R.D.S, IJ. The Qucrtt, I 1 997] 
.3 S.C.R. 4R4 per Cory,]. at 530 and per L'Heureux-Dube and McLachHn,JJ. 
at SOJ. 
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A.4 •tTrue intparriality does not require that the judge have no 

syn1pathies or opinions; it requires that the judge nevertheless 

be free to entertain and act upon different points of view \Vith 

an open mind.''27 The judge~s fundantental obligation is to strive 

to be and to appear to be as intpartial as is possible. This is not 

a counsel of perfection. Rather it underlines the fundan1ental 
nature of the obligation of in1partiality which a]so extends to 
111inituizing any reasonable apprehension of bias. 

A.S A reasonable perception that a judge lacks impartiality is 

damaging to the judge. the judiciary as a whole and the good 

adntinistration ofjustice.Judges should, therefore. avoid deliberate 

use of words or conduct; in and out of court, that could reasonably 

give rise to a perception of an absence of itnpartiality.2~ Every

thing frotn his or her associations or business interests to remarks 

"'·hich the judge may consider to be "harmless banter, ... ntay 

ditninish the judge ~s perceived in1partialiry. 29 

A.6 Tht> expectation4.i oflitigants nuy be vl'ry high. Sonte will 
be quick to perceive bias quite unjustifiably when a decision is 

not in their favour. Therefore every etfort should be ntadc to 

ensure that reasonable ground' for such a perception are avoided 
or rninimizcd. On the other hand.judges have an obligation to 

tr~at aU parties fairly and evenhandedly; those litigant~ who 

perceive bias ""'·here no reasonab)e, fair minded and infonned 

person would find it are not entitled to difft:rent or special 

treatn1ent tor that reason. Moreover, as discussed below, the judge 

also ha' the obligation to ensure that proceedings are conducted 

in an orderly and efficient manner. This may ~veiJ require an 

appropriate degree of firmness. 

1.., In R.D.S. v. nrr Quf'm, supm, note 26. at 50·t L'Heureux-Dube ;md 
Mclachlin,JJ. (Gonthier and Laforest,JJ .. concurrmg) rited this pa~~age 
fmm page 12 of CommcnftJrics with approval. 

.;:1-1 American Bar Association, ,\,[,Jdd Ct1dr q{}wJicitll Ctmdutt f I YCJO) 
(hen.-after ~*ABA At!odel c,ldt· (J 990)''), Comnu:ntary to Canon JB. 

!'' CatMdimr Judicial Cotmcil At~nual Rl'J1<'rt 1992· 93 Jt I 6. 
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It is helpful to address the question of impartiality under n1ore 
specific headings. 

B. judicial Demeanour 

B.t Litigants and others scrutinize judges very closely for any 
indication of unfairness. Unjustified reprimands of counsel, 

insulting and in1proper ren1arks about litigants and witnesses, 

statements evidencing prejudgment and intemperate and 

i1npatient behaviour may destroy the appearance of impartiality. 

On the other hand,judges are obliged to ensure that proceedings 

are conducted in an orderly and efficient manner and that the 

court's process is not abused. An appropriate measure of firnmess 

is necessary to achieve this end. A fine balance is to be drawn by 
judges who are expected both to conduct the process effectively 

and avoid creating in the mind of a reasonable, fair minded and 

infonned person any in1pression of a lack of impartiality. These 

issues are tnore fully discussed in chapters 4 and 5. "Diligence" 

and "Equality.'' It bears repeating, however, that any action which, 
in the mind of a reasonable, fair minded and inforn1ed person 
who has considered the rnatter, would give rise to reasoned 

suspicion of a lack of in1partiality must be avoided. When such 

impressions are created, they affect not only the litigants before 

the court but public confidence in the judiciary generally.·'11 

C. Civic and Charitable Activity 

C.l A judge is appointed to serve the public. Many persons 

appointed to the bench have been and wish to continue to 

be active in other forn1s of public service. This is good for the 

community and for the judge. but carries certain risks. For that 

reason, it is important to address the question of the limits that 

judicial appoinm1ent places upon the judge's community activities. 

\il See chapter 4. "Diligence" and chapter 5, "Equality." 
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C.2 The judge administers the law on behalf of the community 

and theretore unnecessary isolation fiun1 the con1munity dot."S not 
prornote wise or just judgtnent~. The Right Honourable Gerald 

Fauteux put rhe tnatter succinctly and eloquently in u· lia-'re du 
md,{!islmt 31 (translation): 

(there is no intention) to place the judiciary in an ivory 

to\ver and to require it to cut off all relationship with 

organizations whlch serve society. Judges are not t'xpected 

to live on the fringe of society of which they are an 

unportant part. To do so would be contt~1ry to the effective 

t"Xercise ofjudicial power \Vhich requires exactly the 

opposite approach. 

C.3 The prt"cise constraints under which judge~ should conduct 

th("mselves as regards civic and charitable activity are controversial 

inside and outside the judiciary. This is not surprising given that 

the question involves balancing cotnpeting considerations. (Jn 

one hand, there are the beneficial aspects, both for the conmutnity 

and the judiciary, of the judge being active in other fonns of 

public service. This need~ to be assessed in light of the expectations 

and circumstances of the particular conununity. On the other 

hand, the judge's involvetnent tnay, in son1e cases, jeopardize the 

perception of in1partialiry or lead to an undue nurnber of recusals. 
If this is the case, the judge should (unless the principle of necessity, 

discussed in section E. 17 ~ is implicated) avoid the activity. 

C.4 ~nu~ Code '!f Conduct for United States Ju~'!CS applicable to the 

federally appointed judiciary in the United States, whi]e not 

con1pletely appropriate for Canadian adoption. provides a useful 

litarting point: 
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Citlic and Charitable Actir,ities. A judge n1ay participate in 

civic and charitable activities that do not reflect adversely 

upon the judge's impartiality or interfere with the perfor

mance of judicial duties. A judge tnay serve as an officer, 

director, trustee, or non-legal advisor of an educationalt 

religious, charitable. fraternal, or civic organization not 

conducted for the economic or political advantage of its 

men1bers. subject to the following limitations: 

( 1) A judge should not serve if it is likely that the 

organization will be engaged in proceedings that would 

ordinarily come before the judge or will be regularly 

engaged in adversary proceedings in any court. 

(2) A judge should not solicit funds for any educational, 

religious, charitable, fraternal, or civic organization. or use 

or pennit the use of the prestige of the judicial office for 

that purpose, but the judge may be listed as an officer, 

director, or trustee of such an organization. A judge should 

not personally participate in metnbership solicitation if 
the solicitation might reasonably be perceived as coercive 

or is essentially a fund-raising mechanisn1. 

(3) A judge should not give investinent advice to such 

an organization, but rnay serve on its board of directors 

or trustees even though it has the responsibility for 

approving investment decisions. 

C.S These provisions seek to strike a reasonable balance 

between comn1unity involven1ent and the preservation of 

judicial irnpartiality and, although not specifically adopted in 

these Principles, nonetheless n1ay provide helpful guidance. 
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C.6 Subject to the discussion that follom,judges are at liberty 
to be tne'mbers and directors of civic and charitable organizations 

and .. of course, to exercise freedom of religion. In general~ 

howrver, a judge should not allow the prestige ofjudicia1 office 

to be used in aid of fund raising for particular causes. however 

\VOrthy. This principle suggest~ that judges (apart from requests 

to judicial colleagues) should not personally solicit funds or 

lend their names to financial can1paigns. Commnllaries mJ Judici,ll 
Coil duct notes that when a judge is directly involved in fund 

raising there tnay be a ten1ptation for Ja\<V·yers or litigants \Vho are 
canvassed to try to curry favour with the judge by contributing. 

Moreover. such solicitation identifies the judge with the objects 
of the organization.3:! However. the sin1ple appearance of the 

judge's natne as a director (or sintilar position) on the organization ·s 

generalletterh~ad is not inappropriatt:. 

C. 7 Judges must carefully assess whether co serve on Boards of 

l)irectors of organizations other than those ~erving the profes
sional or educational requirements of judges. It is inappropriate 

(and prohibited) for a judge to serve on the Board of J)irectors 

of a conunercial enterprise. ~B 

C.8 What is the position with respect to volunteer service 
on board~ of com1nunity, charitable, religious or educational 

organizations? Many institutions solicit and/ or receive rnoney 

fiorn governn1ent. Except for funds required tor the proper 

adtninistration of justice, it is not appropriate for the judge to be 

directly involved in soliciting funds from government. Boards 

of l)in:ctors are responsible for the conduct of the organization. 
The organization may becorne involved in disputes with staff 

or others~ sue or be sued, breach governn1cnt regulations of all 

sons or othenvise be itnplicated in 1natters of public controversy. 

32 Cmttutt!JJtarit~s at Ul-l'J. 

"Jut/.f!cs .'let. R.S.C. l9HS. cJ-1. s.55. (See note 12.) 
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Any of these situations could be embarrassing for the judge or his 

or her colleagues and nught give rise to reasonable apprehension 

of a lack of itnpartiality with respect to certain issues that n1ight 
arise for judicial consideration. Fellow directors may seek and rely 

upon the judge's advice on lega1tnatters. But it is inappropriate 

for the judge to give such advice. The decision to serve must 

be n1ade after carefully weighing these risks in the particular 

circun1stances. 

C. 9 Several Canadian judges have served as chancellors of 

universities or dioceses. Others have served on the boards of 

schools, hospitals or charitable foundations. Such participation 

n1ay now present risks that did not appear evident in the past. 

These risks n1ust be carefully weighed. Universities. churches and 

charitable and service organizations are now invo]ved in litigation 

and matters of public controversy in ways that were virtually 

unheard of even in the very recent past. A judge serving as a 

chancellor of a university or a diocese or as a board tnetnber 

n1ay be placed in an awkward posjtion if the organization should 

becotne involved in litigation or tnatters of public controversy. 

C. tO Requests for letters of reference may be difficult for a 

judge. There are certainly factors a judge will want to consider 

before agreeing to provide such a letter. One is that the judge 

should avoid being seen as using the prestige of judicial office 

to advance a person's private interests. The judge n1ust also avoid 

giving the impression that certain persons stand in a particular 

position of influence or favour with the judge. These factors 

con1hine to suggest that the judge should agree to give a reference 

only where it is clear, first, that it is the judge's knowledge of the 

individual that is called for and not sin1ply the status of the judge 

and, second. where the judge has an important perspective about 

the individual to contribute such that it \Vould be unfair to the 

individual and the selection process were the judge to refuse. 
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Conuuetltaries reports that a large nujority of the judges who 

responded to the questionnaire )eading to the production of that 

text approved a judge's giving charctcter references. CommePIIaric$ 

also noted however that the practices of judges vary and that a 

number of respondents professed son1e reluctance.·'-' While this 

ntatter is one on which judges differ, the two pan test set out 

in the preceding paragraph is offered as an approach that strikes 

an acceptable balance between the desirabiJity of obtaining 

the benefit of the judge's views while n1inirnizing the risk of 

undern1ining the judge's neutrality. 

Commentaries states that judges n1ay properly assist judicial 

appointn1ent advisory comntittees on a strictly confidential basis. 

More generally, the conunentary on the ABA J\4ode/ Ct.lde ( 1990) 
~1ddresses the n1atter as follows: 

Although a judge should be sensitive to possible abuse 

of the prestige of office, a judge may provide a letter or 

reconnnendation based on the judge~~ per5onal knowledge. 

A judge also may pernn t the use of the judge's name 

as a reference, and respond ro a rC'quest tor a personal 

recon1n1endation when solicited by a selection of 

Juthorities, such as a prospective en1ployer.judicial 

Selection Comrnittee or Law School Adnussions Office. 35 

Once again, it is suggested that the two part test proposed for 

letters of reference generally strikes the right balance in the specific 
context ofjud.icial appointments even though the result is a 

'iOn1ewhat n1ore restrictive approach than that of..4BA .\1t,dt·l 
Codt: ( 1990). 

H Ct,mmenltlrirs at 33-35. 

Ei ABA ,\iladrl Code ( 1990), Commentary to Canon !ll. 
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D. Political Activity 

D.l This section deals with out of court activities ofjudges. In 

particular, it addresses political activity and other conduct such as 

rnen1berships in groups or organizations or participation in public 

debate and conunent which, from the perspective of a reasonable, 

fair n1inded and informed person could undermine a judge's 

impartiality ali regards issues that could come before the courts. 

D.2 Cominentators are unanimous that "all partisan political 

activity and association ntust cease absolutely and unequivocally 

\Vith the assumption of judicial office."36 Two considerations 

support this rule. Impartiality, actual and perceived, is essential to 

the exercise of the judicial function. Partisan political activity or 

out of court statetnents concerning issues of public controversy 

by a judge undennine impartiality. They are also likely to lead to 

public confusion about the nature of the relationship between the 

judiciary on the one hand and the executive and legislative branches 

on the other. Partisan actions and staten1ents by definition involve 

a judge in publicly choosing one side of a debate over another. 

The perception of partiality will be reinforced if, as is almost 

inevitable, the judge's activities attract criticisn1 and/or rebuttal. 

This in turn tends to undermine judicial independence.-"7 In 

short, a judge who uses the privileged platform of judicial office 

to enter the political arena puts at risk public confidence in the 

itnpartiality and the independence of the judiciary. 

3" Commnrraries at 9; sec also livrr at 28; Slranran at 360 ff: lVilsc, at 7;judges in 
Canad1 (as in the U.S. •md England) are entitled to vote and there is nothing 
unethical in doing so. 

37 Russell at 87-88. 
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D.3 Principles D.3(a) and (b) are \videly accepted examples 

of overt political activity in wbic h judgt-s should not t!'ngc~ge 

after appointtnent. 3x Judges should also consider whether 1nere 

att~ndance at certain public gatherings might reasonably give rise 

to a perception of ongoing political involvetnr:nt or reasonably 

put in question the judge's impartiality on an issue that could 

con1e before the court. 

D.4 Principle l).3(c) counsels against 1naking contributions 

to political parties. The rationale of this advice is that the judge 

should not be identified with the political process or, subject to 

principle D.3(d), with specific positions on n1atters of political 

controversy. The Nova Scotia Judicial Council \Vas confronted 

~:ith a con1plaint that a judge had contributed to a political 

party's fund to alleviate the financial distress of its fonner leader 

who was a friend and classrnate of the judge. The judge had also 

contributed to the political cantpaigns of dose relatives and ntade 

three other undesignated contributions to the satne political 

party. The Nova Scotia Judicial Council cautioned the judge, 

reasoning that: 

The public perception, we believe, is that where a judge 

makes a t1nancial contribution to such highly placed 

political persons, as the three who benetitted front the 

gifts of this judge, it is intpossible to separate thern from 

the political organizations of which they are a part ... 

Since, in our opinion, donations of n1oney are but 

one way of participating in a political organizarioni the 

n1aking of them is deented to be political activity in 

which a judge should nor engage. 19 

-"" Sec e.g. lVi/sou at 7 -9; 77rctmll..\ at 156. 

w Nova Scotia Judicial Councit RL'f'tlrt CtmcrrttiiiR tltr Cllt~tfun,!{ His H,mour 
Pew/ S. Nirdt'ntiC)'l'r, June 17, 1991. (Hereaftttr "Nir:dem'''Y('r Ruli11,(!. ") 
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D.5 The application of Principle D.3(d), which counsels 

avoidance of public participation in controversial political 

discussions, is n1ore open to debate and problt~n1s of application 

than the other principles in this section. Judges on appoinnnent 

do not surrender all of the rights to freedon1 of expression enjoyed 

by everyone else in Canada. But, the office of judge in1poses 
restraints that are necessary to tnaintain public confidence in 

the itnpartiality and independence of the judiciary. In defining 

the appropriate degree of involvement of the judiciary in public 

debate, there are two fundamental considerations. The first is 

\vhether the judge's involvement could reasonably undennine 

confidence in his or her impartiality. The second is whether such 

involvetnent may unnecessarily expose the judge to political 

attack or be inconsistent with the dignity of judicial office. If either 

is the case the judge should avoid such involvement. 

D.6 Principle D.3(d) recognizes that. while restraint is the 

watch\vord, there are limited circun1stances in which a judge n1ay 
properly speak out about a n1atter that is politically controversial, 

nan1ely, when the matter directly affects the operation of the courts, 

the independence of the judiciary (which rnay include judicial 

salaries and benefits), fundamental aspects of the adnunistration of 

justice, or the personal integrity of the judge. Even with respect 

to these matters, however, a judge should act with great restraint. 

Judges tnust remen1ber that their public con1n1ents tnay be taken 

as reflective of the views of the judiciary; it is difficult for a judge 

to express opinions that will be taken as purely personal and not 

those of the judiciary generally. There are usually alternatives to 

public discussion. For example, the chief justire of the court n1ay 
raise the n1atter fonnally with the appropriate official or officials. 

Except for statutory and constituriona1 duties and rnatte:rs affecting 

the operation of the courts or the proper adn1inistration of justice. 

chief justices are in no different position than their colleagues. 
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The Prinriple suggests a somewhat larger sphere for such 
interventions than that described 1n the 1 tJR2 (Ontments of the 

c:anadian Judicial Council in the Berger ntaner. In dealing with 

that complaint, the Counci] stated that judges ~ihould not speak 

on controversial political n1atters that do not directly atfecr the 

operation of the courts. The suggestion here is that. having regard 

to judges' speciaJ knowledge and experience in n1atters relating 

to the administration of justice and their obligation to preserve 

judicial independence, the proper arnbit tor their out of court 

interventions may be son1ewhat wider in apptupriate cases. Where 
the tern1s of reference require, judges serving on Conuni~sions 

of Inquiry tnay exercise greater latitude in conunenring on issues 

~levant to the inquiry. Judges serving in this 'Nay, however, n1ust 

continue to bear in nlind that they are judges even while serving 

f(.,r the tin1e being as commissioners. 

D. 7 Nothing in these Principles prevents or indeed discourages 

judicia] participation in la\v reforn1 or other scholarly or educational 
activities of a nonpartisan nature directed to the in1provement of 

thr: law and the adnrinistration ofjustice.Judges seconded to la\v 

reforn1 conunissions may exercise greater latitude with respect to 

n1atte-rs under consideration by the (:onmlission. The Conunentary 

to the ABA Model Code (1990) indicates that u ••• [aJs a judicial 

officer and person specially learned in the law. a judge is in a unique 

position to contribute to the itnproventent of the Ia\\', the legal 
systen1 and administration of justice ... Judges may participate in 

etforts to pro1note the fair administration of justice~ the independence 

of the judiciary and the integrity of the legal profession.''_.., 

However! when engaging in such activities, the judge must not 

be seen as hlobbying, government or as indicating how he or she 

\Vould rule if particular situations were to cotne- beti:>r~ the judge 

in court. This, of course, does not prevent judges fTon1 making 

representations to governntent concerning judicial independence 

or. through the appropriate tnechanisn1s, with respect to salaries 

·tn lllf.~ A4odt'/ Code (1990). Conuncntary to C.mon 4[1 
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and benefits. Discussion of the law for educational purposes 

or pointing out \veaknesses in the law in appropriate ~ettings 

is in no way discouraged. For example, in certain special 
circumstances,judicial conunentary on draft legislation n1ay 
be helpful and appropriate, so long as the judge avoids giving 

intorn1al interpretations or opinions on constitutionality.41 

Norn1ally,judicial cotntnentary on proposed legislation or on 

other questions of government policy should relate to practical 

i1nplications or legislative drafting and should avoid issues of 

political controversy. In general, such judicial commentary should 

be n1ade as part of a collective or institutionalized effort by the 

judiciary~ not that of an individual judge. 

D.8 Principle D.3(e) suggests that judges should not sign petitions 

to influence political decisions. Petitions are an example of a 

situation in which a judge is likely to be perceived as supporting 

a particular point of view or as lobbying~ albeit rather passively. 
to bring about change. As the Nova Scotia Judicial Council put it. 
the requirement of cotnplete severance from all political activities 

111eans that "a judge shall not try to influence politicians or political 

issues.H42 This is precisely the purpose of petitions. 

D.9 The duties of chief justices and, in some cases, those of other 

judges having adnunistrative responsibilities will lead to contact 

and interaction with government officials, particularly the attorneys 

generaL the deputy attorneys general and court services officials. 

This is necessary and appropriate, provided the occa~ions of such 

interactions are not partisan in nature and the subjects discussed 

relate to the administration of justice and the courts and not to 

individual cases. Judges, including chief justices, should take care 

that they are not perceived as being advisors to those holding 

political office or to n1en1bers of the executive. 

·II The Canadian Judicial Council, for example. struck a special committee 
whi,:h reviewed proposals for a new Gt.·neral Part of the Crimiual Codt• and 
tacilitated meetings between senior government officials and judges to discuss 
child support guidelines. 

42 ,"/iedt•nueyer Rulir1.~ at 1:2. 
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E. Conflicts of Interest 

E.t Judges should organize their personaJ and business aftairs 
to mininuze the potential for conflict with their judicial duties. 

Nonvithstanding the judge's best efforts, situations. \vill arise in 

which the appearance of justice requires the judge ro disqualifY 

hitnself or herself. The issues to be addressed in thif\ section are: 
( 1) what constirutes a conflict of interest? (2) in what circtunstances 

should a judge di"close circun1stances which n tay constitute a conflict 

of interest? (3) in \vhat circutnstances will consent of the parties 

obviate the need for the judge to be disqualified? and (4) in what 

circun1Stances 'vill it be necessary for a judge to preside even though 
there is an apparent conflict of interest? Each will be addres.~d in ntm. 

E.2 What Constitutes a Conflict of Interest? 
As Perell puts it.·· A common or unifYing the1ne tor the various 
dasses of conflicts of interest is [he thetne of divided loyalties and 
duties.".o The potentia1 for conflict of interest arises \vhen the 

pe~onal interest of the judge (or of those close to hin1 or her) 

conflic:ts with the judge's duty to adjudic.ue i1npartially. Judicial 

irnparriality is concerned both with in1partialiry in fact and 

impartiality in the perception of a reasonable~ fair ntinded and 

infonned person. In judicial n1atters, the test for contlict of interest 

tllUSt include both actual conflicts between the judge's self 

interest and the duty of impartial adjudication and circumstances 

in \vhich a reasonable fair nunded and infornted person would 

reasonably apprehend a conflict. 

E.3 A nutnber of te:x"ts and comntentaries otTer guidance to 
judges on this ~iubject. The Hon. J. (),Wilson in /1 B,l,,k Jin JudRt·s, 
for exantple~ says a judge's disqualification would be justified by 
a pecuniary interest in the outcome: a close fantily, penonaJ or 

professional relationship \vith a litigant. counsel or \Vimess; or the 

judge having expressed views evidencing bias regarding a litigant. 44 

~ 1 Paul M. Percl1. Cm!flia~~ '!f bJterrst iu tlrr ~al Prtdt'$.~imt (I 995) at 5 . 

.,.. H'iLqm at 23. 

592 



E.4 The c,,de £!(Civil Procedure of Quebec is unique in Canada 

in offering authoritative guidance. The subject of disqualification 

is expressly addressed in articles 234 and 235. Included an1ong 

the grounds tor disqualification are, for exatnple~ the judge being 

related to ont_- of the parties \vi thin the degree of first cott'iin, having 
acted for one of the parties. having an interest 111 the outco1ne, etc. -ts 

E.S As elsewhere in this area, the concern is with reasonable 

perception, as well as actual conflict of interest. In generaL a 

judge should not preside over a case in which he or she has 
a financial or property interest that could be atfectt:d by its 
outconte or in which the judge's interest would give rise in 

a reasonable. fair minded and inforn1ed person. to reasoned 

suspicion that the judge would not act in1partially. "'<·This general 

rule applies whether the interest is itself the subject nt.atter of the 

controversy or ""'·here the outcome of the case could substantially 

atfect the value of any interest or property owned by the judge. 

the judge's family or dose associates. It will not apply \Vhere the 

judge's interest is litnited to one shared by citizens generaJly. 

£.6 This broadly forn1ulated rule cannot be strictly applied, 
ho'h·ever. Owning an insurance policy, having a bank account, 

u!iing a credit card or owning shares in a corporation through 

a ntutua.l fund would not, in normal circu1nstances give rise to 

conflict or the appearance of conflict unless the outcon1e of the 

pnJceedings before the judge could substantially affect such holdings. 
Nor should small holdings, such as those conten1plated by the 

de· minimis provisions of ABA Alodel Code ( 1990) givt! rise to 

••ny reasonable question concerning the judge's 1n1paniality.47 

Ho\vever, if the holding is more substantial, the judge should not 

sit. ~ubject to considerations of necessity discussed in section E.l7. 

-4!1 C<ldt• c~f' CiPII Procedure, t~rt. 234-2..15. 

,.., .Sitam,m at l]o; the language is modelled on that of Rand,J. l11 Szilt~nl t~ S:::as:, 
!1965) S.C.R. 3 ar 4 . 

.. , Sec note 28; de mimmis is defined as being l•an insignitirant 1utercst dut could 
not rJise a reasonable question as to the judge'\ imparti;dicy.'· 
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E. 7 Should interests of mernbers of the judge'~ fatnily, close 
friends or associates be considered as giving rise to a perception 

of conflict of interest? As a matter of broad general principle, one 

can irnagine circun1Stances in \Vhich the interests of the judge's 
tan1ily, dose friends or associates in tnatters before the judge could 
give rise to a reasonable apprehension of conflicting interest and 
duty. To atte1npr to define these matters with greater precision, 
however, is another matter. Article 234( 1) .1nd (9) of the Code t.?( 

Civil Proa·dure define precisely the degrt>e of fanuly relationship 
with parties or counsel \Vhich requires recusal. Article 235 refers 

to the personal interest of the judge or uhis consort'• as justifying 

recusal. .4BA A1odel Code (1990) defines the degree of £'1n1ily 
relationship which should lead to disqualifirarion.4x 

E.8 While these approaches introduce ntuch needed clarity, it 
ntay con1e at the expense of attention to the gener.a1 principle 

that a judge (subj~ct to the discussion in section E.l7 belovt) 
should disqualify him or herself if aware of any interest or 

relationship which, to a reasonable, fair ntinded and infonned 

person \VOuld give rise to reasoned suspicion of lack of in1partiality. 
For the purposes of national principles of judicial ethics for 
Canada, the temptation to become n1ore sp~cific than this 

should be avoided . 

.. ,.. See for example. C;anon 3E(d): 

{d) the judge or tht: judge\ spo~. or a pcNm within the third degree of 
rcbrionship to either of them, or the Oiiipouse of )UCh a p('rsou: 

(i) 1\ a p;rrty to the proceeding. or an officer, director or trustee of ;a party: 

(ii) 1.' acting 3\ .tlawyer in the proceeding~ 

{m) 1S known by thr judge to have a more than de m1mmis, uncn•st that could 
b'-" mbstmtially afiected by the outcome of thl~ f'l\ll.'ccding~ 

(iv) ill to the judge's knowl~dgc likdy w be .a matc.•rul wirneso, in the 
prolt·eding. 

··Third degree of relationship.'' The: following pl•rson~ ill't" relatives within the 
th1rd degree of relationship: great-grandpal'l"nt, brrJ.ndparent, p.1rent, unde. 
aunt, brothn. sister, child, grandchild, great-grandchild. nephew or niece. 
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E. 9 Personal insolvency and bankruptcy give rise to a variety 

of potential difficulties for judges. Whether, and if so in what 

circun1stances, these difficulties will provide grounds for retnoval 

of a judge is not an issue that falls within the range of questions 

addressed by these Principles. As the Bankntptcy Act, section 175, 
recognizes, bankruptcy may occur by nrisfortune and without 

misconduct. For instance, a judge could be held liable for a 

defalcation of a former law partner or for an accident involving 

the judge's vehicle driven by his or her spouse or child. Having 

regard to this fact, no general rule can, or should be formulated. 

E. tO The judge who is in financial difficulty will have to be 

particularly vigilant for conflicts of interest, both actual and 

perceived. There will be difficulties in the judge presiding over 

1natters involving any of his or her creditors or, perhaps, other 
n1atters raising sin1ilar issues. Serious questions arise if any aspect 

of the judge's financial difficulties becomes contentious. In this 

event, the possibility of the judge appearing before a judicial 

colleague as a party or a witness would arise. The actual day-to

day impact of the financial difficulties on the judge's ability to 

perfonn the job will obviously vary considerably depending on 

the circumstances and the size of the jurisdiction. Circumstances 

which n1ight cause very minor inconvenience to a large court 

nlight nonetheless have a significant practical i1npact on a smal1er 

court. Once again, however, it seems impossible and unwise 

to try to deal with the scores of possibilities other than through 

application of the general principle that, where a reasonable~ fair 

minded and inforn1ed person would have a reasoned suspicion 

that the judge will not be impartial, the judge should not sit. In 

certain circun1stances, the principles relating to diligence might 

also be re1evant if the judge's conflicts were so extensive that they 
effectively prevented the judge fron1 carrying out his or her duties. 

A judge's bankruptcy n1ay raise n1any of these issues in acute 

forn1. When judges becon1e aware of financial or other similar 

circumstances likely to affect public perception of their itnpartiality, 

they should dra\v them to the attention of their chiefjustices. 
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E.t 1 Disclosure 

The absence in Canada of a general starutory requiren1ent for 

financial disclosure does not resolve the ethical question of \vhen 

a judge should disclose to the parties a matter \Vhich n1ight be 

considered as giving rise to a potential conflict of interest. The 

position in England and Australia appears to be that the judge 

should disclose any interest or factor which nught suggest that 

the judge should be disqualified. 49 This approach, ho\vever, is 

pretnised on the view that the disclosure is 111ade with a view to 

seeking the consent of the parties for the judge to hear the case. 

E.12 Whether there are circuntstances in which the: consent of 
the parries is essential to pern1it the judge to hear the case is the 

subject of the ne:x't section. However, the issues of disclosure and 

consent are not necessarily linked. For now, it can be concluded 

that a judge should disclose on the record anything \Vhich might 

support a plausible argu1nent in favour of disqualification. 

E. 13 Consent of the Parties 
(.\l1lllnettraries ''u ]tldidal Condutt acknowledges the practical 
difficulty of atte1npting to cure a concern about disqualification 

by disclosure to and consent of the partie~. The n1ain concern 

is that such an approach puts counsel in an unfair position -as 

one respondent put it, to either const•nt or to risk being seen as 

a trouble rnaker. 50 

E.14 It iii not suggested that consent of the parties would justify 

a judge continuing in a situation in \vhich he or she felt that 

Ji-;qualification wa~ the proper path. The issue of consent. 

there tore~ arises only in those cases in \Vhich the judge believes 

that there is an arguable point about disqualification but in which 

the judge believes. at the end of the day, a reasonable person 

\vould not apprehend a lack of in1paniality. Putting the rnatter 

this \vay perhaps highlight'i the difficult position in which counsel 

4
'J St"t.· for example, Shetrrrt at 305: "J11cmras at 53-55: CmmnmMrics at 72: 

~FiL-iOII at 30-31 . 

ill Ct>Wmt'lltarles at 7 4. 
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i~ placed. By disclosing the matter and seeking consent to continue. 

th~ judge is in essence saying that no reasonable person should 

apprehend a lack of impartiality. Therefore, if counsel fails to 

consent, counsel (or their clients) may appear to be taking an 

unreasonable position. A partial answer to this concern n1ay be 

to adopt the English practice in which the judge is told that an 

objection was made by one of the parties without being told 

which side objected. 51 

E.15 The better approach is for the judge to n1ake the decision 

\Vithout inviting consent. perhaps in consultation with his or her 

chief justice or other colleague. If the judge concludes that no 

reasonable, fair 1ninded and informed person, considering the 

matter, would have a reasoned suspicion of a lack of impartiality, 

the n1atter should proceed before the judge. If the conclusion is 

the opposite, the judge should not sit. 

E.16 The judge should tnake disclosure on the record and invite 

submissions fron1 the parties in two situations. The first arises 

if the judge has any doubt about whether there are arguable 

ground~ for disqualification. The second is if an unexpected issue 

arises shortly before or during a proceeding. The judge's request 

for submissions should emphaliize that it is not counsel's consent 

that is being sought but assistance on the question of whether 

arguable grounds exist for disqualification and whether, in the 

circun1stances, the doctrine of necessity applies. 

E.17 Necessity 

Extraordinary circun1stances n1ay require departure from the 

approaches discussed above. The principle of necessity holds that a 

judge \vho would otherwise be disqualified n1ay hear and decide 

a case \vhere failure to do so could result in an injustice. This 

rnight arise where an adjournment or tnistria1 would work undue 

hardship or where there is no other judge reasonably available 

who would not be similarly disqualified. 52 

5! See Shr.trret at 305. 

5~ See, tor example. Ji!ilson at 29: Shaman at 99-101 and Shrtrret at 304, 
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E.18 Acting as Executor 
There is a range of views as to whether a judge should serve as an 

executor. Shetreet describes the English practice in \\rhich judges 

rnay serve as executors of estates of friends or relatives. provtded 
there is. no ren1uneration, the judge is not involved in the day-to
day adn1inistration of the estate and the required work does not 

intcrtere with his or her judicial duties. 53 In the United States, 

the ABA 1\Jodel Code ( 1990) deals with tlus point as foJlo\vs: 

4E. Fiduciary Activities 

(1) A judge shall not serve as t:xecutor, adn1inistrator or 

other personal representative. trustt:e, guardian, attorney 

in fact or other fiduciary except for the estate, trust 

or person of a member of the judge's fantily, and then 

only if such service will not interfere with the proper 

perfonnance ofjudicial duties. 

(2) A judge shall not serve if it is likely that the Jttdge as 

a fiduciary will be engaged in proceedings that ~·ould 

ordinarily come before the judge. or if thf: estate. trust 

or ward becomes involved in adversary proceedings in 

tht! court on which the judge serves or one under its 

appellate juris eli ction. 

(3) The same restrictions on financial activities that apply 
to a judge personally also apply to the judge \Vhile acting 

in a fiduciary capacity. 54 

In (:anada .• 4 &ok_for ju~'!esJ Le livre du ma,~i.\'ll'tlt;5 ,md Commentaries 
em JwlicicJI Couduct56 agree that, as a general rule", the judge should 

not act but that it is perrnissible to do so if the estate is of a 

5
·' Slw1rrt•r at 33 I . 

;;, Ll't1rt at .24. 

~f Cvmmt'W&Jrifs at 35-b. 
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relative or close friend and it appears to be sin1ple and not 

contentious. Should these predictions prove wrong, these 

authorities all advise the judge to retire fron1 the executorship. 

In surnn1ary, it is suggested that a sound approach to the question 

is as follows: 

1. As a general rule, a judge should not act as an executor. 

2. It is not irnproper for a judge to so act if: 

(a) he or she does so without fee; 

(b) the estate is of a close friend or relative; 

(c) it is unlikely to be contentious; and, 

(d) perforn1ance of the obligations will not interfere with 

judicial duties. 

3. Having en1barked on the executorship~ the judge should retire 

from it if the estate becomes contentious or if the executorship 

intetferes with the perfonnance of judicial duties. 

E.19 Former Clients 
Judges \vill face the issue of whether they should hear cases 

involving forn1er clients, n1embers of the judge's former law finn 

or lav.tyers from the government departn1ent or legal aid office 

in vvhich the judge practised before appointment. There are three 

main factors to be considered. First, the judge should not deal with 

cases concerning which the judge actually has a conflict of interest. 

tor example, as a result of having had confidential information 

concerning the ntatter prior to appoinnnent. Second, circum

stances n1ust be avoided in which a reasonable, fair n1inded and 

infonned person would have a reasoned suspicion that the judge 

is not irnpartial. Third, the judge should not withdraw unnecessarily 
as to do so adds to the burden ofhis or her colleagues and 

contributes to delay in the courts. 
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The following are some general guidelines which rnay be helpful: 

(a) A judge w·ho was in private practice should not sit on any 
case in which the judge or the judge's forn1er finn \Vas directly 
involved as either counsel of record or in any other capacity 

before the judge's appointment. 

(b) Where the judge practised for governmc:nt or legal aid, 

guideline (a) cannot be applied strictly. One sensible approach 
is not to sit on cases con1n1enced in the particular local office 

prior to the judge's appointtnent. 

(c) With respect to the judge's fonner law partners, or associates 

and former clients. the traditional approach is to use a "cooling 

otT period," often established by local tradition at 2, 3 or 5 years 

and in any event at least as long as there is any indebtedness 

bet\veen the firn1 and the judge and subject to guideline (a) 

above concerning forn1er clients. 

(d) With respect to friends or relatives who are la\\-ryers. the 
general rule relating to conflicts of interest applies, i.e., that 

the judge should not sit where a reasonable, fair 1ninded and 
infonned person would have a reasoned suspicion that the 

judge would not be impartial. 

R.dated issues, requiring similar approaches, ntay arise in relation 

to overtures to the judge while still on the bench for post-judicial 

en1ployrnent. Such overtures may carne fron1 law finns or 

prospective employers. There is a risk that the judge's self-interest 

and duty \vould appear to conflict in the eyes of a reasonable. 

fair n1inded and infonned person considering the tnatter. A judge 

should exantine such overtures in this light. It should also be 

rernernbered that the conduct of fonner judges n1ay affect public 

perception of the judiciary. 
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This is EXHIBIT 7 to the 
Affidavit of Donald Best, 
sworn April ~016 

ABOUT THE COUNCIL EXPECTED CONDUCT OF JUDGES NEWS AND PUBLICATIONS 
FOR LAWYERS AND JUDGES RESOURCES CENTRE 

Canada's court system 

What do Judges do? 

What do Lawyers do? 

Going to court 

Alternatives to Going to Court 

Learning Tools 

Resource 
CENTRE 

WHAT DO JUDGES DO? 

A judge's role is to make a decision between 

parties in a legal dispute, based on the facts of 

the case and the law that applies to the facts. 

The parties must accept the judge's decision 

as final, unless one of them appeals the 

judge's decision to a higher court. 

How do judges get 
appointed? 
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canadian Judicial council 

Judges are appointed "to the Bench. It The 
federal government appoints judges who hear 
cases in the superior courts (which include: 
provincial and territorial superior courts, 
provincial courts of appeal, the Federal Court, 
the Federal Court of Appeal, the Court Martial 
Appeal Court of Canada, the Tax Court of 
Canada, and the Supreme Court of Canada). 
The provincial and territorial governments 
appoint judges who hear cases in the 
provincial and territorial (lower) courts. 

Judicial candidates must have practiced law in 

Canada and have other important 

qualifications. After they are appointed, judges 

have access to special training on all aspects 

of judging and all areas of the law. 

How long can a judge 
remain a judge? 

Once a judge is appointed, they are eligible to 
be a judge until the age of retirement. For 
federally appointed judges, retirement is 
mandatory at age 75. In some provincial and 
territorial jurisdictions, the retirement age is 70. 

A judge can be removed from office only if an 
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Canadian Judictal Council 

independent investigation shows that they 

have not met the high standard of personal 

conduct required of judges, both in court and 

in public, and that the Canadian Judicial 

Council recommends to Parliament (through 

the Minister of Justice) that the judge be 

removed from office. 

Judicial councils have responsibility for 

promoting professional standards and conduct 

of judges. There is a separate judicial council 

for judges appointed by a province or territory, 

and those appointed by the federal 

government. A judicial council may 

recommend that a judge be removed from 

office if it finds that a judge has been guilty of 

serious misconduct. 

The Canadian Judicial Council is responsible 

for federally appointed judges only. The 

process for making a complaint about a 

federally appointed judge and the Council's 

review of that complaint is described in 

another part of this website called Expected 

Conduct of Judges. 

What is judicial 
independence? 
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Judicial independence is paramount in the 
Canadian judicial system. The Canadian 
Constitution provides that the judiciary (the 
judges) is separate from and independent of 
the other two branches of government - the 
legislative and the executive. So, while the 
government's role is to create laws for 
Canadian society, a judge's job is to interpret 
those laws. It is important to remember that 
the courts do not make new laws; they make 
decisions based on existing laws that the 
government has passed. 

Judicial independence means that judges are 

not subject to pressure and influence, and are 

free to make good decisions based solely on 

fact and law. Independence is ensured by 

three things: 

Security of tenure - Once appointed, a 

judge is entitled to serve on the Bench until 

the age of retirement, unless there is good 

reason for them to be removed from office. 

Financial security - Judges are paid 

sufficiently so they are not dependent on or 

subject to pressure from other institutions. 

Administrative independence - The chief 

justice in each province and territory 

decides how that court manages the 

litigation process and which cases the 

judges will hear. 
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here to learn more about what judges 

Legislation 

The Constitution Act provides for the 

appointment of judges. 

The Judges Act is the legislation that 

establishes how judges are appointed, 

age of retirement, salary, and the 

Canadian Judicial Council's mandate. 

he National Judicial Institute 

The National Judicial Institute is 

responsible for the development and 

delivery of educational programs for all 

federal, provincial, and territorial judges in 

Canada. 

he role of a judge 

Find out what it's like to be a judge, using 

an interactive program. 
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CANADIAN JUDICIAL COUNCIL 
STATEMENT OF PRINCIPLES 

ON SELF-REPRESENTED LITIGANTS AND ACCUSED PERSONS* 

PREAMBLE 

Whereas the system of criminal and civil justice in Canada is predicated on the expectation of 
equal access to justice, including procedural justice, and equal treatment under the law for all 
persons; 

Whereas the achievement of these expectations depends on awareness and understanding of 
both procedural and substantive law; 

Whereas access to justice is facilitated by the availability of representation to all parties, and it 
is therefore desirable that each person seeking access to the court should be represented by 
counsel; 

Whereas those persons who do remain unrepresented by counsel both face and present special 
challenges with respect to the court system; 

Therefore, judges, court administrators, members of the Bar, legal aid organizations, and 
government funding agencies each have responsibility to ensure that self-represented persons are 
provided with fair access and equal treatment by the court; and 

Therefore, it is desirable to provide a statement of principles for the guidance of such persons in 
the administration of justice in relation to self-represented persons. 

*Notes: 

1. Throughout this document, the tenn "self-represented" is used to describe persons who appear without 
representation. The use of this term is not meant to suggest inferences about the reasons the individual is without 
representation, nor the quality of their self-representation, and recognizes that some individuals prefer to represent 
themselves. 

2. The Statements, Principles and Commentaries are advisory in nature and are not intended to be a code of conduct. 
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A. PROMOTING RIGHTS OF ACCESS 

STATEMENT: 

Judges, the courts and other participants in the justice system have a responsibility to 
promote opportunities for all persons to understand and meaningfully present their case, 
regardless of representation. 

PRINCIPLES: 

1. Access to justice for self-represented persons requires all aspects of the court process to 
be, as much as possible, open, transparent, clearly defined, simple, convenient and 
accommodating. 

2. The court process should, to the extent possible, be supplemented by processes that 
enhance accessibility, informality, and timeliness of case resolution. These processes 
may include case management, alternative dispute resolution (ADR) procedures, and 
informal settlement conferences presided over by a judge. 

3. lnfonnation, assistance and self-help support required by self-represented persons should be 
made available through the various means by which self-represented persons nonnally seek 
infonnation, including for example: pamphlets, telephone inquiries, courthouse inquiries, 
legal clinics, and internet searches and inquiries. 

4. In view of the value of legal advice and representation, judges, court administrators and other 
participants in the legal system should: 
(a) infonn any self-represented parties of the potential consequences and responsibilities 

of proceeding without a lawyer; 
(b) refer self-represented persons to available sources of representation, including those 

available from Legal Aid plans, pro bono assistance and community and other 
services; and 

(c) refer self-represented persons to other appropriate sources of infonnation, education, 
advice and assistance. 
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COMMENTARY: 

1. Informed opinion and research suggests that the numbers of self-represented persons in the 
courts are increasing. However, the average person may be ovetwhelmed by the simplest of 
court procedures. 

2. Self .. represented persons are generally uninformed about their rights and about the 
consequences of choosing the options available to them; they may find court procedures 
complex, confusing and intimidating; and they may not have the knowledge or skills to 
participate actively and effectively in their own litigation.1 

3. Many self-represented persons have limited literacy skills, and many speak Canada's official 
languages as a second language, if at all. As a result, many self-represented persons tend to 
access infonnation about the courts through means other than the written word. For this 
reason, it is essential that information be provided using other means, inc1uding videos and 
pictures. Further, having an official available to answer questions posed by self-represented 
persons should, to the extent possible, supplement pre-packaged materials. 

4. Given these factors, it is important that judges, court administrators and others facilitate, to the 
extent possible, access to justice for self-represented persons. 

5. Providing the required services for self-represented persons is also necessary to enhance the 
courts' ability to function in a timely and efficient manner. 

'Hann, Robert et al. A Study of Unrepresented Accused in Nine Canadian Courts. Ottawa: 
Department of Justice, 2003. 
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B. PROMOTING EQUAL JUSTICE 

STATEMENT: 

Judges, the courts and other participants in the justice system have a responsibility to promote 
access to the justice system for all persons on an equal basis, regardless of representation. 

PRINCIPLES: 

1. Judges and court administrators should do whatever is possible to provide a fair and impartial 
process and prevent an unfair disadvantage to self-represented persons. 

2. Self-represented persons should not be denied relief on the basis of a minor or easily rectified 
deficiency in their case. 

3. Where appropriate, a judge should consider engaging in such case management activities as 
are required to protect the rights and interests of seJf .. represented persons. Such case 
management should begin as early in the court process as possible. 

4. When one or both parties are proceeding without representation, non-prejudicial and engaged 
case and courtroom management may be needed to protect the litigants' equal right to be 
heard. Depending on the circumstances and nature of the case, the presiding judge may: 
(a) explain the process; 
(b) inquire whether both parties understand the process and the procedure; 
(c) make referrals to agencies able to assist the litigant in the preparation of the case; 
(d) provide infonnation about the law and evidentiary requirements; 
(e) modify the traditional order of taking evidence; and 
(f) question witnesses. 
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COMMENTARY: 

I. It is consistent with the requirements of judicial neutrality and impartiality for a judge to 
engage in such affinnative and non·prejudicial steps as described in Principles 3 and 4. A 
careful explanation of the purpose of this type of management will minimize any risk of a 
perception of biased behaviour. 

2. Judges must exercise diligence in ensuring that the law is applied in an even-handed way to 
all, regardless of representation. The Council's statement of Ethical Principles for Judges 
( 1998) has already established the principle of equality in principles governing judicial 
conduct. That document states that, "Judges should conduct themselves and proceedings 
before them so as to ensure equality according to law." 

3. However, it is clear that treating all persons alike does not necessarily result in equal justice. 
The Ethical Principles for Judges also cites Eldridge v. British Columbia (Attorney General/ 
on a judge's duty to "rectify and prevent" discriminatory effects against particular groups. 

4. Self·represented persons, like all other litigants, are subject to the provisions whereby courts 
maintain control of their proceedings and procedures. In the same manner as with other 
litigants, seff .. represented persons may be treated as vexatious or abusive litigants where the 
administration of justice requires it. The ability of judges to promote access may be affected 
by the actions of self-represented litigants themselves. 

2 [1997] 3 S.C.R. 624 per LaForest, J. for the court at 667. 
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C. RESPONSffiiLITIES OF THE PARTICIPANTS IN THE JUSTICE SYSTEM 

STATEMENT: 

All participants are accountable for understanding and fulfilling their roles in achieving the 
goals of equal access to justice, including procedural fairness. 

PRINCIPLES: 

For Both the Judiciary and Court Administrators 

1. Judges and court administrators should meet the needs of self-represented persons for 
information, referral, simplicity, and assistance. 

2. Judges and court administrators should develop fonns, rules and procedures, which are 
understandable to and easily accessed by self-represented persons. 

3. To the extent possible, judges and court administrators should develop packages for self
represented persons and standardized court forms. 

4. Judges and court administrators have no obligation to assist a self-represented person who is 
disrespectful, frivolous, unreasonable, vexatious, abusive, or making no reasonable effort to 
prepare their own case. 
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For the Judiciary 

I. Judges have a responsibility to inquire whether self-represented persons are aware of their 
procedural options, and to direct them to available infonnation if they are not. Depending on 
the circumstances and nature of the case, judges may explain the relevant law in the case and 
its implications, before the self-represented person makes critical choices. 

2. In appropriate circumstances, judges should consider providing self-represented persons with 
infonnation to assist them in understanding and asserting their rights, or to raise arguments 
before the court 

3. Judges should ensure that procedural and evidentiary rules are not used to unjustly hinder the 
legal interests of self-represented persons. 

4. The judiciary should engage in dialogues with legal professional associations, court 
administrators, government and legal aid organizations in an effort to design and provide for 
programs to assist self-represented persons. 
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For Court Administrators 

1. Court administrators should seek to provide self-represented persons with the assistance 
necessary to initiate or respond to a case and to navigate the court system. 

2. In particular, court administrators should be given sufficient resources to be able to: 
(a) provide, on request, all public infonnation contained in dockets or calendars, case 

files, indexes and existing reports; 
(b) provide, on request, access to or a recitation of relevant common, routinely employed 

rules, court procedures, and fees and costs; 
(c) provide, on request, information about where to find applicable laws and rules 
(d) identify and provide, on request, applicable fonns and written instructions; 
(e) answer questions about how to complete fonns, but not about how answers should be 

phrased; 
(f) define, on request, tenns commonly used in court processes; 
(g) provide, on request, phone numbers for Legal Aid, lawyer referral services, local 

panels, or other assistance services, such as Internet resources, known to court staff; 
and 

(h) provide, to the extent possible, and in compliance with applicable law, appropriate 
aids and services for individuals with disabilities. 

3. Court administrators shall not provide legal advice. 

4. Court administrators should educate court personnel regarding the importance of public 
access to the courts and should provide training to court personnel as to how they should 
assist self-represented persons. 

5. Court administrators should allocate the necessary resources to allow court personnel to 
provide meaningful assistance. 
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For Self-Represented Persons 

1. Self-represented persons are expected to familiarize themselves with the relevant legal 
practices and procedures pertaining to their case. 

2. Self-represented persons are expected to prepare their own case. 

3. Self-represented persons are required to be respectful of the court process and the officials 
within it. Vexatious litigants will not be pennitted to abuse the process. 

For the Bar 

1. Members of the Bar are expected to participate in designing and delivering legal aid and pro 
bono representation to persons who would otherwise be self-represented, as well as other 
programs for short-tenn, partial and unbundled legal advice and assistance as may be deemed 
useful for the self-represented persons in the courts of which they are officers. 

2. Members of the Bar are expected to be respectful of self-represented persons and to adjust 
their behaviour accordingly when dealing with self-represented persons, in accordance with 
their professional ethical obligations. For example, members of the Bar should, to the extent 
possible, avoid the use of complex legal language. Members of the Bar may be guided by the 
Canadian Bar Association's Code of Professional Conduct and the codes of each jurisdiction 
(see Guiding Principle XIX (8))and references therein. 
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For Others 

I. Government departments with overall responsibility for court administration should provide 
Legal Aid plans with sufficient resources to provide a proper range of required services for 
financially eligible persons, including: education, short-term information and advice, and 
representation. 

2. In addition to providing representation, Legal Aid organizations should be encouraged to 
create flexible options and models for addressing the challenges of self-represented persons, 
including programs providing education and short-term information and advice. 

3. Providers of judicial education should develop educational programs for judges and court 
administrators on broad·based methods of assisting and managing the cases of self
represented persons. 

4. Government agencies with overall responsibility for court administration should provide 
courts with the resources and assistance necessary to train court administrators and to provide 
the funding necessary for them to provide meaningful, broad-based assistance to self
represented persons, including awareness and communications training. 

5. Government agencies with overall responsibility for court administration should provide 
funding for self-help programs for self-represented persons, as well as for programs of 
assistance to seJf .. represented persons, which falls short of representation. 
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COMMENTARY: 

1. The adoption of these principles in individual courts should be guided, as much as possible, 
by statistical information about self-represented persons and their cases in each particular 
court jurisdiction. 

2. The design of programs to assist self-represented persons should be a collaborative effort 
among the judiciary, the courts, the Bar, Legal Aid providers, the public, and relevant 
governmental agencies. 

3. A key requirement is that court personnel understand the distinction between legal 
information and legal advice, which they are forbidden from providing. Legal advice 
would include, among other things, advising someone on whether or how to best pursue a 
case, and explaining the law (as opposed to the process, or distributing infonnation on 
how to access the law). Research suggests that many court officials may be 
uncomfortable with providing assistance to self-represented persons for reasons that 
include uncertainty about how far they may go in answering questions from self~ 
represented persons. Training of court personnel helps them to give meaningful 
assistance without giving legal advice. Training packages may include such elements as 
multi-step "protocols" for court personnel and scripts for answering frequently asked 
questions. 

4. Education packages for judges may also include multi-step "protocols" which may 
include possible scripts for commonly experienced situations. Suggested language for 
judges typically covers the need to explain the process, the elements and potential 
consequences, the burden of presenting evidence, the types of evidence which may be 
presented, the rules governing non-lawyers assisting self-represented persons, and so on. 

5. Self-help support for self-represented persons may include such elements as conveniently 
accessible (e.g., online) forms; uvirtuallibraries" containing Rules of Court, relevant law, 
and guidelines to the judiciary in issuing key types of orders or rulings; directions to 
courthouses; summaries of key areas of law; e-filing; clearinghouses for access to legal 
services; how-to pamphlets on how to prepare and present a case; and the like. 

6. Scheduling should take into account the special challenges and needs of self-represented 
persons. 
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Please Confirm Receipt of emailed Complaint re Justice J. Bryan Shaughnessy 2016-03-28, 4:53AM 
619 

$;> Reply all I v i Delete Junk I v ••• X 

Please Confirm Receipt of emailed Complaint re Justice J. 

Bryan Shaughnessy ThisisEXHIBIT9tothe 

Affidavit of Donald Best, 
sworn ApriPJ', 2016 

DB Donald Best.CA e. 1;> Reply all I v 

To: DcJC <info@cjc-ccm.gc.ca>; ~ Thu 2016-01-07 1:21 PM 

A Commissioner, etc. 

Sent Items 

Dear Canadian Judicial Council, 

Two days ago I sent the below email and an attached 12 page complaint to the Canadian Judicial Council. 
I have not received a simple acknowledgement that the CJC received the email and attachment. 

Please just hit 'reply' and acknowledge the receipt of the January 5, 2016 email. 

Yours truly, 

Donald Best 

From: Donald Best.CA 
Sent: January 5, 2016 1:06 PM 
To: info@cjc-ccm.gc.ca 
Subject: Submitting Complaint: Justice J. Bryan Shaughnessy 

RE: Submitting Complaint about Justice J. Bryan Shaughnessy 

Date of Misconduct: May 3, 2013 

Court File Number: 000141/07 {07-0141) 
Case Name: Nelson Barbados Group Ltd. v. Richard Ivan Cox et al 

Dear Canadian Judicial Council, 

Attached please find a .pdf file containing a complaint about the conduct of Justice J. Bryan Shaughnessy 
on May 3, 2013. 

https:/Joutl oo k.off ice.com/OWA/pro ject ion .aspx Page 1 of 3 



Please Confirm Receipt of emai!ed Complaint re Justice J. Bryan Shaughnessy 2016-03-28, 4:53AM 620 

The supporting exhibits are available online for downroading until February 8, 2016, along with a copy of 
the complaint. 

The complaint (same as attached) can be downloaded here: 

httgs:LLwww.hightail.comLdownloadLZWJYMWZDOC9TRTVg.O.Ib.U.Q.w 

The supporting exhibits (all court documents in .pdf format and contained in one .zip file) can be 
downloaded here: 

httrJ2.;L[www.hightail.comLdownloadLZWJYMWZNTkxCMTRa02NUOw 

Please be aware that these links are for CJC use only, and that the documents contain Identity 
Information as defined in the Criminal Code and therefore must not be distributed to the public without 
redacting the Identity Information. 

My Expectations of the CJC 

As can be seen in the attached complaint and supporting exhibits, the facts of Justice Shaughnessy's 
misconduct are indisputable. This is a serious, yet very simple, situation where Justice Shaughnessy's 
misconduct is well proven by the court record itself. 

Several senior Canadian lawyers, including a serving Bencher of the law Society of Upper Canada, 
reviewed the evidence/exhibits attached to this complaint. 

Without exception, these senior lawyers are appalled at Justice Shaughnessy's misconduct. As an 
example, one senior Ontario lawyer said, "In all my years of practicing law, this is the most disgusting 
thing I have ever seen a judge do." These lawyers await the timely decision of the CJC about this 
complaint as do I. 

Justice Shaughnessy's premeditated and deliberate misconduct is unethical and reprehensible. The 
misconduct is so serious that it brings the administration of justice into disrepute. 

Based upon the court record alone, Justice Shaughnessy's conduct is so egregious that he should be 
suspended immediately (with pay), pending the results of a complete investigation. A judge capable of 
doing what Justice Shaughnessy did should not be allowed to adjudicate any further matters. 

This complaint with the supporting evidence obviously passes the test set out in Stage 1 of the new CJC 
Process Overview (CJC document 'CJC-Process-Overview- 2015.pdf'). The public interest demands that 
such serious misconduct be dealt with transparently and on a priority basis. 

Given the egregious nature of the misconduct, and that the supporting evidence is irrefutable, there is 
no need for a Stage 1 screening, so please immediately refer this complaint to a Stage 2 review by a 
Judicial Conduct Committee Member. 

https:/toutlook .off ice .comjOWA/ projection .aspx Page 2 of 3 



Please Confirm Receipt of emailed Complaint re Justice J. Bryan Shaughne.ssy 2016-03-28,4:53 AM 

I expect and demand that the Canadian Judicial Council will; 

• Immediately acknowledge receipt of this complaint via email, 
• Immediately download the online Exhibits from the provided URL, 
• Provide full transparency and immediately notify me in a timely manner via email of every step 

planned and taken, 
• Inform me of the name of the Judicial Conduct Committee Member conducting the Stage 2 

Review, and provide me with an investigative plan and timely updates of activity, 
• Provide a written copy of the Judicial Conduct Committee Member's reasons for any decision 

taken during the Stage 2 Review, 

621 

• Process, investigate and conclude this simple and well-documented complaint within 30 days, with 
a recommendation to a Stage 3 Review Panel that an Inquiry Committee be constituted under 
Stage 4 of the CJC New Process. 

Again, this is a very simple situation where Justice Shaughnessy's egregious misconduct is well proven in 
the court record itself. 

Yours truly, 

Donald Best 

Barrie Ontario, 

Email: info@donaldbest.ca (prefer email for primary communication) 

https ://outlook .office.c om/OW A/project ion. aspx Page 3 of 3 
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info@cjc-ccm.gc.ca 
Reply alll 

To: 
Donald Best.CA; Thu 2016-01-07 1:41 PM 
Good afternoon Mr. Best, 

This is EXHIBIT 10 to the 
Affidavit of Donald Best, 
sworn April~ 2016 

A Commissioner, etc. 

Thank you for your e-mail. This message confirms that we have 
received your e-mail with the 12 page attachment. The file number 
assigned to your complaint is: 15-0514. 

Regards, 

Melanie McKinnon 
Registry and Communications Support Officer I 
Agente de soutien de registre et de communication 
Canadian Judicial Council I 
Conseil canadien de la magistrature 

622 



•. 

11 



Attn; Norman Sabourin re CJC Complaint 15~0514, Shaughness ... -Donald Beat.CA 2016-01-21, 5:38 PM 

Attn: Norman Sabourin re CJC Complaint 15-0514, Shaughnessy, J. 
(Donald Best) 

Donald Best.CA 

Thu 2016-01-21 5:22PM 

To.CJC <info@gc-ccm.gc.ca>; 

f) 1 attachment (71 KB) 

20160121 to CJC.pdf; 

January 21, 2016 

Mr. Norman Sabourin 
Executive Director 
Canadian Judicial Council 
Ottawa, Ontario K1A OW8 

This is EXHIBIT 11 to the 
Affidavit of D~ld Best, 
sworn April /'}2016 

A Commissioner, etc. 

Complaint re: Justice J. Bryan Shaughnessy, Ontario Superior Court of Justice 

CJC Complaint#: 15-0514 

Court File Number: 000141/07 (07-0141) 

Case Name: Nelson Barbados Group Ltd. v. Richard Ivan Cox et al 

Date of misconduct: May 3, 2013 

Dear Mr. Sabourin: 

Attached please find a 2 page letter (.pdf) to you dated January 21, 2016. 

Please immediately acknowledge the receipt of this email and .pdf attachment by simply hitting reply and 
typing a one line response. 

Yours truly, 

Donald Best 

623 
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Donald Best 

This is EXHIBIT 12 to the 
Affidavit of Donald Best, 
sworn April~, 2016 

A Commissioner, etc. 

Barrie Ontario,
Email: info@donaldbest.ca 

(prefer email for primary communication) 

January 21, 2016 

Mr. Norman Sabourin 
Executive Director 
Canadian Judicial Council 
Ottawa, Ontario K1A OWB 
tel. (613) 288-1566; fax (613) 288-1575 
in fo@g c-ccm.gc.ca 

Complaint re: Justice J. Bryan Shaughnessy, Ontario Superior Court of Justice 

CJC Complaint#: 15-0514 

Court File Number: 000141/07 (07-0141) 

Case Name: Nelson Barbados Group Ltd. v. Richard Ivan Cox et al 

Date of misconduct: May 3, 2013 

Dear Mr. Sabourin: 

On January 7, 2016, the Canadian Judicial Council acknowledged receiving my 
complaint about Justice J. Bryan Shaughnessy, dated and submitted on January 5, 
2016. 

I have not yet received an investigation schedule/plan as requested, or 
acknowledgement that the CJC has forwarded this to Stage 2 under the CJC's New 
Process. 

As your staff has undoubtedly made you aware of by this time, Justice Shaughnessy's 
misconduct on May 3, 2013 is egregious, yet very simple, and is well proven by the 
official court record itself. 

Several senior Canadian lawyers, including a serving Bencher of the Law Society of 
Upper Canada, reviewed the evidence/exhibits attached to the complaint. Without 
exceptionJ these senior lawyers are appalled at Justice Shaughnessy's misconduct. 

Donald Best 20160121 CJC Complaint 15 .. 0514- Shaughnessy J. 1 
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As an example, one senior Ontario lawyer said, "In all my years of practicing law, this 
is the most disgusting thing I have ever seen a judge do.'' 

Due to the simplicity of the misconduct, the tight focus of the complaint and the 
overwhelming evidence, (not only of the misconduct itself but of the fact that it was 
deliberate and premeditated), the Canadian Judicial Council should be able process, 
investigate and conclude this simple and well-documented complaint within 30 
days, with a recommendation to a Stage 3 Review Panel that an Inquiry Committee 
be constituted under Stage 4 of the CJC New Process. 

It is not in the public interest for the CJC to delay the process and run out the clock 
to allow Justice Shaughnessy to wind down his caseload and retire without an 
investigation and resolution. 

It is especially not in the public interest that persons continue to appear in court 
before Justice Shaughnessy, considering the serious nature of his misconduct and 
the strength of the evidence against him. As I stated when submitting the complaint; 
a judge capable of doing what justice Shaughnessy did should not be allowed to 
adjudicate any further matters until this complaint is resolved. 

On February 3, 2016, the CJC will have had this complaint for 30 days. To date, I do 
not see the necessary transparency and efficiency from the CJC; the lack of which 
has been the subject of many news reports in the last few years as I am sure you are 
aware. 

Yours truly, 

Donald Best 

Donald Best 20160121 C)C Complaint 15·0514- Shaughnessy J. 2 
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CJC Complaint 16-0514 Donald Best- Justice Shaughnessy 2016-03-28, 5:33 AM 

~ Reply all I v I Delete Junk I v ••• 

CJC Complaint 15-0514 Donald Best - Justice 
Shaughnessy 

DB Donald Best.CA 

This is EXHIBIT 13 to the 
Affidavit of Donald Best, 
sworn April,.):j 2016 

.. ~ Reply all I v 
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X 

To: D CJC <info@cjc-ccm.gc.ca>; ~ Thu 2016-02-04 7:02 PM 

Sent Items 

20160204 to CJC SENT.p ... 
90 KB 

A Commissioner, etc. 

~Show all1 attachment {90 KB) Download Save to OneDrive- donaldbest.ca 

February 4, 2016 

Mr. Norman Sabourin 
Executive Director 
Canadian Judicial Council 
Ottawa, Ontario K1A OWS 

Complaint re; Justice J. Bryan Shaughnessy, Ontario Superior Court of Justice 

CJC Complaint#: 15-0514 

Court File Number: 000141/07 (07-0141) 

Case Name: Nelson Barbados Group Ltd. v. Richard Ivan Cox et al 

Date of misconduct: May 3, 2013 

Dear Mr. Sabourin: 

Attached please find a 3 page letter (.pdf) to you dated February 4, 2016. 

Please immediately acknowledge the receipt of this email and .pdf attachment by simply hitting reply 
and typing a one line response. 

Yours truly, 

https:f(o ut look .office.com/OWA/p rojection .aspx Page 1 of 2 
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Donald Best 

This is EXHIBIT 14 to the 
Affidavit of Donald Best, 
sworn April2>j2016 

AC ommtsstoner, etc. 

Barrie Ontario, 
Email: info@donaldbest.ca 

(prefer email for primary communication) 

February 4, 2016 

Mr. Norman Sabourin 
Executive Director 
Canadian Judicial Council 
Ottawa, Ontario K1A OW8 
tel. (613) 288-1566; fax (613) 288-1575 
info@cjc-ccm.gc.ca 

Complaint re: Justice J. Bryan Shaughnessy, Ontario Superior Court of Justice 

CJC Complaint#: 15·0514 

Court File Number: 000141/07 (07-0141) 

Case Name: Nelson Barbados Group Ltd. v. Richard Ivan Cox et al 

Date of misconduct: May 3, 2013 

Dear Mr. Sabourin: 

On January 7, 2016, the Canadian Judicial Council acknowledged recetvtng my 
complaint about Justice J. Bryan Shaughnessy, dated and submitted on January 5, 
2016. 

The evidence proves that Justice Shaughnessy illegally and secretly made a court 
order in a backroom: off the court record in a deliberate, vindictive and 
premeditated extra-judicial abuse of his position and authority. 

On January 21,2016, I sent an email informing you that: 

• I have not yet received an investigation schedule/plan as requested, or 
acknowledgement that the CJC has forwarded this complaint to Stage 2 under 
the CJC's New Process. 

Donald Best 20160204 CJC Complaint 15-0514- Shaughnessy J. 1 
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• Several senior Canadian lawyers, including a serving Bencher of the Law 
Society of Upper Canada, reviewed the evidence/exhibits attached to the 
complaint. Without exception, these senior lawyers are appalled at Justice 
Shaughnessy's misconduct. As an example, one senior Ontario lawyer said, 
"In all my years of practicing law, this is the most disgusting thing I have ever 
seen a judge do." 

• It is not in the public interest for the CJC to delay the process and run out the 
clock with the intent of allowing Justice Shaughnessy to wind down his 
case load and retire without an investigation and resolution. 

• It is especially not in the public interest that persons continue to appear in 
court before Justice Shaughnessy, considering the serious nature of his 
misconduct and the strength of the evidence against him. As I stated when 
submitting the complaint: a judge capable of doing what Justice Shaughnessy 
did should not be al1owed to adjudicate any further matters until this 
complaint is resolved. 

I feel obliged to inform you of the reason that I complained to the CJC. This issue is 
much larger than the actions of one judge on one day, and much larger than what 
happened to me. 

Judges are entrusted with such overwhelming power and statutory protections that 
this type of egregious misconduct must be vigorously deterred. 

That any judge would do what Justice Shaughnessy did; illegally, vindictively, in 
secret, in a backroom and off the court record, is immensely disturbing to every 
lawyer I have spoken with. 

Justice Shaughnessy's May 3, 2013 misconduct is a •ortght Line' case 

Justice Shaughnessy's misconduct on May 3, 2013 is so serious and so well proven in 
the court record that it provides a clear 'Bright Line' case - one that will establish a 
deterrent to any Canadian judges who would act extra-judicially and misuse their 
power and authority. 

As of February 3, 2016, the CJC had this complaint for 30 days. 

I am aware that the CJC assigned a case number and that CJC personnel read the 
complaint and the exhibits on January 7, 2016. As director, you undoubtedly knew 
soon thereafter that Justice Shaughnessy's documented misconduct is egregious, 
easily understood and well proven in the record. 

Donald Best 20160204 CJC Complaint 15-0514- Shaughnessy J. 2 
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You as CJC Director, and I as an experienced former police investigator, know that 
there is no valid reason why a CJC investigator should not have completed their 
initial investigation by this time and recommended moving the complaint to Stage 3. 

The Canadian Judicial Council is not exhibiting the necessary transparency and 
public accountability. It is apparent that the CJC now has a cover·upfwhitewash 
strategy in place regarding Justice Shaughnessy's misconduct. 

It is obvious that, as previously documented by the news media in other cases, the 
CJC is delaying and drawing out the process to enable a subject judge to wind down 
their caseload and retire without an investigation and resolution. 

This CJC cover·up strategy is not in the public interest 

Therefore, I have decided to (go public' with the details of the complaint about 
Justice Shaughnessy's serious misconduct, and will do so on February 9, 2016. 

There is precedent for this, as shown by the public discussions of the CJC 
investigations concerning Justices Robin Camp, Lori Douglas, Michel Girouard, 
Robert Flahiff, Paul Cosgrove, Ted Matlow, Michel Deziel and others. 

Further, the Canadian Superior Court Judges Association states on its website; 

"Despite their independence, judges are accountable for their actions and 
decisions. Hearings, trials and rulings are open to public scrutiny, so justice is 
seen to be done and citizens and the media can discuss and criticize the work of 
the courts." 

Justice Shaughnessy's extra~judicial abuse of his authority was done in secret, in a 
backroom and was not open to public scrutiny or discussion. Canadians must now 
be able to discuss and criticize his misconduct and similar actions by other judges. 

I do not know if the CJC has informed Justice Shaughnessy of the complaint. To be 
fair and just to him, he should not be 'blindsided' in any way. Please ensure that 
Justice Shaughnessy receives a copy of the complaint and all the supporting exhibits 
by February 7, 2016. 

Yours truly, 

Donald Best 

Donald Best 20160204 CJC Complaint 15-0514- Shaughnessy J. 3 
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