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Court File No.: T-604-16
IN THE FEDERAL COURT OF CANADA

BETWEEN:
DONALD BEST
Applicant

-and -
THE ATTORNEY GENERAL OF CANADA
and

THE HONOURABLE MR. JUSTICE J. BRYAN SHAUGHNESSY"
Respondents

NOTICE OF MOTION
By JULIAN FANTINO

TAKE NOTICE THAT Julian Fantino will make a motion before Prothonotary Aylen in
Ottawa at the Courthouse 90 Sparks Street Ottawa Ontario K1A O0H9 on Wednesday October 11,

2017 at 9:30 a.m. or so soon thereafter as the motion can be heard.

THE MOTION IS FOR an Order granting leave to Julian Fantino to intervene in this

Application and for directions.

THE GROUNDS FOR THE MOTION ARE

1. This application is a judicial review of the decisions of the Canadian Judicial Counsel.

2. The Canadian Judicial Counsel is the tribunal appointed by Parliament to watch over
Judges. In this matter no one speaks for mainstream Canadians who believe in and rely
on fairness, transparency, and impartiality not only within the Judicial System but also
the CJC.



3. The prospective intervener, the Honourable Julian Fantino, is an honoured and well
known citizen of Canada who has made a career of serving the public as a leader in the
law and police professions including as Cabinet Minister in the Federal Government.

4. Mr.Fantino can assist this Honourable Court in a number of ways. He has specialized
and general knowledge and expertise with respect to issues that are being examined by
the Court.

5. Rule 109

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:

Affidavit of Julian Fantino. .

WILLIAM MCKENZIELSUC16891A)
Suite 203
2 Colborne Street East
Orillia, Ontario
Canada

L3V IT7
Phone 705-323-5833

Fax 705-482-0648
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Ontario Regional Office

The Exchange Tower

130 King Street West

Suite 3400, Box 36
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Phone 416-973-9271

AND TO:

WARDLE DALEY BERNSTEIN BIEBER LLP
Peter C.Wardle

401 Bay Street Suite 2104

Toronto, Ontario

MS5SH 2Y4



Tel. 416-351-2772
Fax: 416-351-9196
Lawyer for the Honourable Justice J.B.Shaughessy

AND TO:

Paul Slansky

Slansky Law Professional Corporation
515 Consumers Road, Suite 202
Toronto Ontario

Canada M2J 472

Phone: 416-773-0309 ext 225
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Court File No.: T-604-16

IN THE FEDERAL COURT OF CANADA

BETWEEN:

DONALD BEST
Applicant
-and -
THE ATTORNEY GENERAL OF CANADA
and
THE HONOURABLE MR. JUSTICE J. BRYAN SHAUGHNESSY
Respondents

AFFIDAVIT OF JULIAN FANTINO

[ Julian (Giuliano) Fantino make oath and say as follows:

I am applying to intervene in this court application which seeks to review a complaint disposition

by the Canadian Judicial Council (CJC).

1.

I am a current member of the Queen’s Privy Council for Canada. I was Member of the
Parliament of Canada for the riding of Vaughan from 2010-2015. During that period I
held the following posts at various times: Minister of State for Seniors; Associate
Minister of National Defence; Minister for International Cooperation — Canadian
International Development Agency, and Minister of Veterans Affairs.

Prior to that [ had been Commissioner of the Ontario Provincial Police (2006-2010),
Chief of Police of the Municipality of Metropolitan Toronto (2000-2005), Ontario's
Commissioner of Emergency Management (2005- 2006), Chief of Police of Lon!don,
Ontario Police Force (1991-1998), and of York Regional Police Force (1998- 2000).
Before that [ had been a Toronto police officer since 1969.

I notice that in this matter no one represents the people of Canada. Mr. Slansky represents
Donald Best. The Attorney General of Canada represents the CJC and Mr. Wardle

represents the Judge. No one speaks for me and other Canadians who believe in and rely
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upon fairness, courtesy and honourable treatment within the justice system which
includes the CJC.

4. Ibelieve that my background, experience and life in service to the public make me
suitable to assist the Court in assessing this matter. [ am also aware of the rules of Expert
Evidence and that my duty is to the Court.

5. Judicial independence is an important principle in the Canadian Justice System. That is
all the more reason why Canadians must feel secure that the Canadian Judicial Council
properly performs its function in dealing with complaints. The CJC was created by
Parliament to serve the people of Canada and to maintain the integrity and high standards
that people expect in their Justice System. It follows that full professional investigations
and transparency should be the norm. Publicly defined standards for the CJC that are easy
to access and easy to understand are of paramount importance to the mandate it received
from Parliament, and for which it is accountable.

6. This would include ease of access by all Canadians and, where necessary, assistance by
CJC staff trained to accommodate the different cultural, linguistic, and educational
factors that are the hallmarks of our multi-faceted Canadian society. Not all Canadians
have the skill set, educational background, or writing ability to properly compose a
complete account of their concerns and complaints about their experiences in Court and
how they are treated by Judges. Accordingly, I wish to contribute to this Court
proceeding in evaluating and resolving the matters raised in regard to Mr. Best’s
Application.

7. Thave reviewed the complaints by Mr. Best and the responses by the CJC as well as the
factums that have been filed by Donald Best, Justice Shaughnessy, and the Attorney
General of Canada in this Court.

8. Thave reviewed transcripts of court hearings that are the subject matter of this Judicial
Review hearing. I have also reviewed evidence which was filed before the Judge in the
underlying legal action. Where | comment about some documents I have attached them as
exhibits identified in the footnotes.

9. My belief is that there are records and other evidence which have not been identified or

reviewed by the CJC. This case is a rare opportunity. It presents a matrix of thorough,
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incontrovertible professional evidence of activities that took place out of the view of
Canadians and that, in my opinion, needs to be investigated by the CJC.

10. Therefore this court and the CJC have a unique comprehensive window to address
activities and facts that are not normally in view. Based upon my experience, I can
comment as to where [ believe the records are or should be located and how to obtain
them.

11. There are a number of important issues which were overlooked when the CJC reviewed
and dismissed the complaints. | wish to intervene to assist this Court and suggest that the
matter should be further reviewed by the CJC in a manner that fairly addresses the issues
that have been raised and especially those that the CJC overlooked or ignored.

12. In this affidavit I refer to Phase I and Phase II to define two time periods.

13. Phase I includes the period when Mr. Best was convicted of contempt of court and
sentenced to prison in absentia (while he was not in Canada) upon the presentation by
lawyers of provably false evidence during a private prosecution in a civil trial costs
hearing. The court also convicted Mr. Best based upon affidavit evidence that was the
product of illegal actions by a serving officer of the Ontario Provincial Police at the time
that I was OPP Commissioner.

14. Further, my study of the court records and transcripts reveals serious questions about the
validity of the procedures that resulted in Mr. Best’s conviction. For instance, it is
apparent that the court order dated November 2, 2009 that Mr. Best was found in
contempt of, was actually made and signed by the Judge on November 12, 2009' % 3; but
was backdated ten full days.* ° ® 7 This immediately put Mr. Best into contempt of the

! Nov 12/09 Email from court files: (DB 000335) Ranking to Jackie Traviss, requesting Judge sign attached Order
dated November 2, 2009, with hand-written note ‘Nov 12/09 Order signed’

2 Nov 16/2009 faxed letter: Best to Trial Coordinator Jackie Travis (DB 000119-b14) documenting phone call
wherein Travis said Nov 2/09 court order was signed on Friday, Nov 13/09 and sent to Ranking on that day and
Best did not receive the order.

* Nov 2/09 Transcript of Judge indicating he will make order in the future when lawyers settle upon the contents.
Pg. 44 line 18 (DB 000112-g1-47) judge “My order would reflect that ...”,) page 46 line 27 (DB 000112-g1-49 judge
“So, I'd like you to pen that in to the draft order as well.” Pages 68 to 69 start -71 line 31 (DB 000112-g1-71, -72)
Ranking undertakes to ‘redo the order. I'll have it circulated to Mr. Dewart, we’ll have it approved as to form and
content, and then send it out, presumably, to — to the court for signature.”

* Nov 4/09 letter Ranking to Dewart (DB 005282} explaining that the draft order is again changed by Ranking and
needs discussion etc. (ie: no order exists yet),

170928FANTINOaffidavit



court order for failing to deliver business records to the prosecuting lawyers even before
the Court Order existed. Further, the affidavit of service for this court order shows that
the lawyers didn’t send it to Best until November 18, 2009.% 9

15. The Order signed November 12" stated that past service of all documents on Mr. Best is
validated- or in other words the Fresh Amended Motion Record first circulated among
the lawyers the day before the Motion and not sent to Mr. Best was automatically and
retroactively declared to be served on Mr. Best personally'° even though there was no
possibility that he could have received it since it was late and not sent to him. Mr. Best
was advised there was a ‘huge pile’ of documents but he had not received them.

16. Also during this period the Judge allowed the court process to be used on an extra-
jurisdictional basis that does not appear to be authorized by the Judges Act. That is to say
the Judge improperly delegated his judicial power to the prosecuting lawyers'' '2 1> 1 in
order to interfere with and impact legal proceedings in other countries. The lawyers

announced to the Judge on the court record that they were pursuing contempt of court

* Nov 16/09 Faxed Letter: (DB 005258) Ranking to all lawyers enclosing ‘copy of the Order dated November 2,
2009 duly signed by His Honour Justice Shaughnessy.’ Timeline supports Jackie Travis statement and email that
order dated Nov 2/09 was only recently signed on Nov 12/09 and sent by court to Ranking on Friday Nov 13/09.

® Faxed copy of signed order dated Nov 2/09 (DB 000119-b8) showing Fax Date of Monday November 16, 2009 at
5:52pm. Further confirmation of Jackie Travis and other information that the order dated ‘Nov 2/09’ was actually
received and then signed by the Judge on November 12 or 13, 2009 and then sent to Ranking on Friday November
13, 2009. Order requires Best to produce documents to Ranking one week prior to Nov 17/09 examination (ie:
produce documents on Tuesday Nov 10/09 — two or three days before the Judge received and signed the order.)

7 Nov 2/09 Transcript pages 10, 18 & 19 (DB 000112-g1-13, 21, 22).

® sworn affidavit of Jeannine Ouellette dated November 24, 2009 (DB 00119-b18) stating that on November 18,
2008 she sent to Best in Kingston, Ontario via courier, a package that included a November 18, 2009 letter from
Ranking to Best that included for the first time sent to Best, a copy of the signed court order dated Nov 2/09.

° November 18, 2009 Letter from Ranking to Best (DB 005191) that included {for the first time) the signed court
order dated November 2, 2009 (that was actually signed on November 12 or 13", 2009).

1% Order signed November 12", 2009 (DB 000192-3)

" The lawyers who brought the cost motion and contempt motion included all of the lawyers who were acting for
the Defendants. (DB 000115-i2C2-1 thru 8).

2 June 8, 2009 transcript (line 18) (DB 001100-1s-8): wherein Ranking advises Judge the defendants are filing the
Zagar Affidavit and CDs for use in Florida: “And the documents that - that - so the Minutes of Settlement that we're
filing, we want filed and endorsed as filed by Your Honour, so that they are a matter of public record should we
need to have reference to them in the Miami proceedings...”

3 June 8, 2009 transcript page 32 & 33 (DB 001100-1s-35, -36): Justice Shaughnessy allows filing of Zagar Affidavit
and CDs for use in Florida, and also allows lawyers to continue to file documents in the court record on their own
(for use in other jurisdictions) even though the case is settled and over.

1 )une 8, 2010 Endorsement by Justice Shaughnessy (DB 000313-2) authorizing filing of the Zagar Affidavit and CDs
even though the case is settled and “... further material are to be permitted to be filed.”
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charges against Best in Toronto to gain evidence for a trial in Miami, Florida '°. They

advised that even if they received costs payments, they would not relent (or abandon the

contempt proceedings) unless other people in Florida and elsewhere settled their own

cases in their own jurisdictions. '®

17. Further, this prosecution and eventual imprisonment of Mr. Best was being carried out in
the name of a purported client that did not exist.'” '* '° The CJC should investigate how
this offshore non-person received substantial funds in court costs which raises questions
about possible money laundering and currency control violations. .

18. Phase II was when Mr. Best returned to Canada to prove that the Court had been
misinformed and mistaken when it found him in contempt. As a self-represented litigant,

he asked that the original Order should be set aside along with the sanctions, which

included a prison sentence and a fine. The Judge had earlier acknowledged that Mr. Best

" June 8, 2009 transcript page 8 (line 16) (DB 001100-1s-11): Ranking states that the Defendants will not release
Best from contempt of court in the settlement, and will pursue him later to facilitate collection of evidence for the
Miami action: “because Mr. Best was so intimately involved with Mr. McKenzie in - in - in sitting in as the nominal
plaintiff for Nelson Barbados, would he in fact have very germane evidence if compellable, to deal with the action in
Miami?” ‘
®December 2, 2009 Transcript pages 46 to 49: (DB 000109-15b2-49 thru -52) December Ranking says he speaks
for all and won'’t settle unless other jurisdictions are included. “.../ can tell you that there have been rumblings
about actions being commenced in Florida. So, | am more than happy to settle this case today if my client were paid
the caveat that | would insist upon, is that anybody related to- whether it's John Knox or Marjorie Knox, or whoever
is behind all of this, provides a full and final general release that my client, and I'm sure | speak for all the
defendant's, will not be sued anywhere else, because that is a legitimate concern.”

Y Mr. Best continuously raised the issue that Mr. Ranking’s client ‘PricewaterhouseCoopers East Caribbean Firm’
did not exist, despite Mr. Ranking’s on the record assurance that it was a Barbados registered entity. The Judge did
not deal with this and ended up approving a million-dollar payment to a non-existent company out of the
jurisdiction. See Affidavit of Barbados lawyer Alair Shepherd (DB 000106-14c).

18 (DB 000118-i3bg32] Barbados Business Registration and name change. When cross-examining Best on January
23, 2013, lawyer Gerald Ranking filed as an exhibit a Barbados Business Registration and name change for
‘PRICEWATERHOUSECOOPERS EAST CARIBBEAN’ as purported evidence that his client ‘PricewaterhouseCoopers
East Caribbean FIRM’ existed as a registered Barbados entity. As he read out the document into the record,
Ranking falsely added the word ‘FIRM’ on the end of the actual name shown on the document. Mr. Best laughed,
pointed out that the document did not say what Ranking had stated orally on the record, and accused him of
fraud. The document actually records that a Barbados business partnership named ‘PricewaterhouseCoopers’
existed from 1998, and changed its name to ‘PRICEWATERHOUSECOOQOPERS EAST CARIBBEAN’ on June 23, 2011.
This name change (which did not use the word ‘Firm’ and so still didn’t carry the name of Ranking’s purported
client) happened a year after the Nelson Barbados case ended, 18 months after convicting Best of contempt, and
after 3 years of litigation in front of Justice Shaughnessy. Ranking’s tendering of this document and the after-the-
fact 2011 attempted name change indicates that his purported client ‘PricewaterhouseCoopers East Caribbean
Firm’ did not exist at any time and that he used this phony non-entity to imprison Best and collect almost a million
dollars in court costs.

1 Transcript January 23, 2013 cross-exam of Best pages 406 — 411 (DB 005407-146 thru -151) showing the |
exchange when Ranking filed the Barbados business registration and name change.
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would be entitled to purge his contempt®’. In response to a motion by Mr. Best seeking to
set aside the conviction and sentence, the Judge had issued a stay on the original order to
allow Mr. Best to return to Canada.

19. The record shows that after Best requested a review of his conviction and sentence, the
Judge refused to consider his fresh exculpatory evidence (including but not limited to
secretly made and forensically certified voice recordings of a telephone call with the

lawyers that showed they placed false evidence before the Judge *'

23 24

, refused to allow

Best to cross-examine the lawyer-witnesses, their clients and ‘private investigator’
James Van Allen, who together provided the false evidence that the court used to convict
and sentence Best. I cannot recall any other case where a Canadian was convicted and
sentenced in absentia (when the accused was not present) upon provably false and/or
illegally sourced evidence, and was then refused the basic right to cross-examine the
witnesses and accusers that the court relied upon to convict and sentence.

20. The judge then in court and on the record reaffirmed the original Conviction Order
containing a sentence of 3 months and lifted the stay on the original Committal Warrant.
Court ended and the Judge left the courtroom. The courtroom staff ended their duties and
Mr. Best was taken away to prison.

21. Then, in Mr. Best’s absence, in a backroom and off the court record with no transcript
and no endorsement on the record, the Judge secretly created a new Warrant of

Committal and increased Best’s time to be served in prison by 50%.%° The materials

% Transcript January 15, 2010 p. 38 Line 12 (DB 000109-15b3-41)

! Transcript December 11, 2012, pages 24 & 25 (DB 000107-14a-27, -28) Justice Shaughnessy mistakenly says that
the motion before him is only to purge Best’s contempt, and refuses to consider new evidence; especially any
showing maleficence by lawyers Ranking and Silver. “And again, | just remind Mr. Best, your application brought by
your then counsel, was to purge the contempt. In other words, change it, alter it, or expunge it, or none of the
above. And that's- that was what's before the court.” and “But I'm saying to you, I'm not expanding this to @ brand
new hearing. I'm not re-litigating. You must understand this Mr. Best; | am not the Court of Appeal. | made | | gave
a judgment. | made a finding. | am not the Court of Appeal. The Court of Appeal deals with anything that they feel |
did wrong. The Court of Appeal is where you make applications for new evidence, not me." Application Record p.
270-271

2 Transcript May 3, 2013 page 56, line 26 (DB 000110b11-56) COURT: “Noted previously, Rule 60.11(8) confers on
the court a wide discretion to give orders for directions and to make such other orders as is just. This has therefore
proceeded on no new or fresh evidence from Mr. Best.” ‘

2 Endorsement of Justice Shaughnessy January 25, 2013. (DB 000122-b34-2) ‘

 May 3, 2013 transcript Page 17, line 13. (DB 000110-b11-17) |

® see Appendix A
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before the Court indicate that this new secret Warrant of Committal was given only to the
prison authorities and was not placed into the court records.

22. The CJC did not address these actions by the Judge, but rather summarily dismissed the
issue by ruling that it was not ‘conduct’. %

23. I note that the Judge’s factum before this Judicial Review (which is not proper sworn and
cross-examinable evidence) presents various opinions as to meaning of the wording of
the Judge’s secret new Warrant of Committal. [ can assist the court in resolving this issue
of a ‘secret backroom hearing’ which I discuss below. What is apparent is that it
increased Mr. Best’s prison time by 50%. There is no justification for this which appears
to be a vindictive and punitive act and it needs to be closely scrutinized.

24. Further as I detail in following sections of my affidavit, there is disturbing evidence,
some strong and apparently irrefutable, and some circumstantial, that in four groups of
incidents in the civil case and even during the present Judicial Review, police resources
and personnel were (or appear to have been) improperly retained, used and coopted to
assist one side of a private civil dispute in the Ontario courts.

25. The prosecuting lawyers hired and submitted an affidavit from Mr. Van Allen. They
claimed that he was a private investigator and failed to disclose that he was a serving
police officer with access to police resources. This police officer obtained confidential
information not available to the public which was then used by the Judge to convict,
sentence and imprison Mr. Best for contempt.

26. There is also evidence of involvement by other police forces before the finding of
contempt by the court and later who have been involved in this civil court matter. Some
of it with the apparent intent of using the investigation results to influence, impact or
derail this Judicial Review.”’

27. If left to stand, these abuses in total would result in the undermining of public confidence
in the police, the judicial process, the CJC and the Rule of Law. My background and
experience is such that [ can assist the Court in determining the truth about what appears
to be significant abuses of police resources to improperly influence the justice system in

the civil case and perhaps even in this Judicial Review.

% CJC letter of Jan. 28, 2016 (DB 015866-24, -25)
¥ Details and supporting exhibits appear in following sections of my affidavit.
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28. I can also assist the Court in assessing the Review Procedures that apparently caused CJC
Executive Director Norman Sabourin to arbitrarily reject complaints without providing
reasons. To my mind Canadians are entitled to understand and access the CJC complaint
process with confidence and ease. Transparency and detailed reasons with respect to each
point that the complaint raises are important throughout this process where Canadians
engage and rely on the CJC to be sure that they are being treated fairly and that there is
public accountability of the judiciary.

29. The CJC considered Mr. Best’s letters as a continuum. The original complaint sets out a
number of issues.?® The CJC’s response * is cryptic. In the final result after considering
the total complaint the CJC’s response was “your allegations are either outside of the
Jurisdiction of the Council to review or they do not warrant further consideration by the
Council pursuant to its mandate under the CJC” and also that the Judge’s actions were
not ‘conduct’ >

30. This Judicial Review will hopefully discern the meaning and boundaries of these
statements. [ can assist the Court because | have been closely involved with tribunals that
have been designed and implemented to protect the Canadian public and provide public
accountability to important government and societal processes.

31. The CJC’s responses to Mr. Best ignore many facts which were submitted to the CJC and
which seem beyond dispute. In any event the CJC should have diligently looked into all
the facts, but it is apparent from the CJC’s responses to Mr. Best that this was not done.
At the very least Canadians are entitled to be informed what facts were assessed, what
evidence was reviewed and how they factor into the CJC’s ultimate decision. Canadians
have a right to be able to know the standards by which the CJC and therefore the judges,
operate. It is simply a fundamental matter of public trust.

32. I note that the CJC did not assist Mr. Best, an unsophisticated and unrepresented person,
who could not possibly have had a full comprehension of the Judicial System or the
standards of the CJC. The CJC did not enlighten, guide, or assist Mr. Best even though he

was self-represented.

% The letter is attached. (DB 015924-1 thru 90). To conserve paper, the supporting documents are availableona
memory stick. '
 CIC letter May 1, 2012 (DB 015936)

* Application Record p.534-535 (DB 015867-239 & 240) |

170928FANTINOaffidavit




33. The CJC did not even ask him to clarify certain points he had made in his complaints. It
did not ask whether there might be additional supporting evidence or witnesses. It did not
make any inquiries of its own. There is no list of documents which were considered by
the CJC or were sent to Chief Justice Scott. All of which resulted in the denial of natural
justice to Mr. Best.

34. I have no reason to believe that Mr. Best’s complaints to the CJC were handled any
differently than those of other Canadians. I have no reason to believe that the CJC’s
apparent arbitrary standards, lack of investigation, lack of transparency and absence of
support to an unrepresented person in Mr. Best’s case is unusual for the CJC. I believe
that the CJC’s handling of Mr. Best’s case is representative of the standard CJC treatment
of unrepresented persons — with one important difference which in Mr. Best's situation
merely supported the imprisonment of an apparently innocent man and that is simply
unacceptable and wrong.

35. Unlike most Canadians, Mr. Best as a former police officer had some professional
background in collecting evidence, which can bring higher levels of confidence when
courts or tribunals are searching for an accurate account of events. For instance, on
November 17, 2009 immediately after a phone call with Donald Best, some of the
involved lawyers created an official ‘Statement for the Record’ that they as Officers of
the Court formally filed with the court as evidence. In this official document the lawyers
gave evidence that Donald Best had told them during the telephone conversation that he
had received a copy of certain court order the day before, November 16, 2009.

36. When in court and on the record, the lawyers submitted their Statement for the Record
and assured the Judge orally that their record was accurate, and that Mr. Best’s version of
events in a letter written to the court was defamatory and not true. The Judge accepted the
lawyers’ Statement for the Record and verbal assurances on the record as true and used
this evidence to convict Mr. Best in absentia of contempt of court and sentence him to 3
months in prison. Mr. Best was out of the country and not present in court.

37. What neither the lawyers nor the Judge knew at that time was that Mr. Best had made two
audio recordings of the telephone call with the lawyers which he had forensically
certified and transcribed. The certified recordings and transcript clearly showed that Best

did not state to the lawyers that he had received the court order. In fact, he stated many
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times exactly the opposite: that he had not received the order and asked the lawyers to
send it to him. The recordings and transcript showed that the lawyers had even cross-
examined Best closely on this point, and he again denied receiving the court order.

38. Nonetheless, immediately after the telephone conversation with Best ended, these senior
lawyers had created their false ‘Statement for the Record’, and when challenged on the
statement’s veracity in court, swore verbally to the judge that their version was the truth.

39. As indicated earlier in the footnotes, when Best returned to Canada and asked the Judge
to set aside the conviction, the Judge refused to consider Best’s voice recordings or any
fresh exculpatory evidence. Mr. Best’s appeal was not allowed to go forward because he
could not pay a security deposit of several hundred thousand dollars cash, and so had to
abandon his appeal and serve his prison sentence. I am advised and believe that to this
day no court has listened to the recordings, nor has the CJC according to their
communications to Mr. Best.

40. The factum of Justice Shaughnessy argues that there is no evidence to support Best’s
allegations in the complaint of “abuse of office, bad faith or analogous conduct”.* In
fact, Mr. Best disagreed and sent a number of documents and court exhibits to the CJC
which argue otherwise.? ** There is no record that the CJC acknowledged or assessed
this evidence and court documents and no understanding of why they were or were not
part of the process whereby the complaints were dismissed.

41. Further there is no indication as to whether the CJC might have wished to have more
evidence of issues that it was assessing. There is no record of follow up or consideration
of the totality and context of the Judge’s actions and omissions. If the CJC had properly
investigated Mr. Best’s complaints, the outcome might have been different. My
background is such that I can assist the Court in this regard.

42. The CJC reports show that it did not investigate or comment about a number of factors
that might very well have altered the outcome of the complaint procedure. If [ am

permitted to intervene | will expand further.

i1 Responding Record of the Respondent Mr. Justice Bryan Shaughnessy, page 20 para 89. (DB 015886-35)

*2 Best Complaint to CJC dated Jan 5, 2016. (DB 015866-42)

% See footnote 28 Best Complaint to CJC 2011: Mr. Best’s initial complaint was 90 pages plus 529 pages of exhibits
and addresses abuses of various types by the Judge. Provided in digital form subject to direction from the court.
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43. The CJC did not identify the documents that were provided to Chief Justice Scott.
However the May 1, 2012 letter would suggest that they were only records of court
appearances and orders. These do not tell the whole story. The final CJC reply** to Mr.
Best repeats this flawed and aborted procedure.

Involvement of Police personnel and resources to support one side of a private civil
dispute

44. There are four general incidents in the civil case, CJC record and in the current Judicial
Review where police resources and personnel were improperly and even illegally and
secretly used and coopted. In chronological order, these incidents involved:

45. Ontario Provincial Police Detective Sergeant James Arthur Van Allen — October 2009 to
January 2010 (‘Van Allen involvement’)

46. Unknown Durham Regional Police court officer — December 2009 (‘Durham Court
Officer incident’)

47. Peel Regional Police — January 2010 (‘Peel Police incident’)

48. Durham Regional Police 2016 (‘Durham Police Judicial Review Investigation’)

Van Allen Involvement

49. The October 21, 2009 affidavit® of a purported ‘private investigator’ and expert witness
Jim Van Allen was submitted to the court by lawyers in support of their belated
November 2, 2009 motions to, among other things; attempt to obtain an order on that day
validating service of all motion materials upon Donald Best, ordering substitutional
service against Donald Best, compelling Donald Best to appear for examination and to
produce business records in advance of that examination.

50. The Judge also relied heavily upon the affidavit of ‘private investigator’ Jim Van Allen in
his January 15, 2010 finding of contempt of court against Donald Best.*® Two
suspiciously redacted Van Allen invoices to the law firm were also exhibits before the
Judge on January 15, 2010.

51. Although the lawyers regularly referred to Van Allen as a ‘private investigator’ in their

legal documents and on the court record in verbal submissions and discussions with the

3 January 28, 2016 letter CJC Director Norman Sabourin to Best. (DB 015868-246 & -247)

% October 21, 2009 affidavit of Jim Van Allen. (DB 015924-308 thru -313) — the Lawyers agreed that Mr. Eest had
not received this by November 2",

3% January 25, 2010 Reasons on Motion for Contempt (DB 015866-159 thru -172). Judge recounts investigations
and affidavit evidence of investigations.
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Judge, Jim Van Allen was not a licensed private investigator. James ‘Jim’ Arthur Van
Allen, was in fact a serving Ontario Provincial Police Detective Sergeant and manager of
the OPP’s Criminal Profiling Unit who was working secretly and illegally as an
unlicensed private investigator.

52. Jim Van Allen worked under my command during the time [ was OPP Commissioner
from 2006 to 2010. I know that Van Allen was a serving police officer at the relevant
times in 2009 and 2010. Mr. Van Allen’s own CV which was notably absent from his
affidavit shows he was an OPP police officer from May 1979 to October 2010. >’

53. From my examination of the evidence that is already filed in court and was easily
available to the courts and the CJC had they examined it, it is reasonable to conclude that
OPP Detective Sergeant Jim Van Allen’s inappropriate employment as a private
investigator, his access to confidential information and the distribution of the same, and
the very creation of his affidavit in order to benefit private parties in a civil lawsuit,
represents a flagrant violation of various Provincial and Federal laws including the Police
Services Act, the Private Security and Investigative Services Act, the Criminal Code and
the Freedom of Information Act.

54. In no small way, Detective Sergeant Jim Van Allen violated his oath of office.

55. Detective Sergeant Van Allen’s conduct and behavior in relation to this case occurred
while I was OPP Commissioner. Had 1 known about it at the time, | would have
immediately ordered an investigation to gather all evidence to determine the details,
extent and duration of his activities with a view to possible provincial and/or criminal
charges against Van Allen and, potentially, charges against other involved persons.

56. It is inconceivable that all the involved lawyers and Judge were unaware that “private
investigator’ and expert witness Jim Van Allen was an OPP police officer. Considering
many factors, including Detective Sergeant Van Allen’s high public profile, the rules and
normal vetting practices by lawyers and judges concerning Expert Witnesses, and the fact
that Van Allen’s affidavit and redacted invoices were clearly suspect on their face to any
ordinary person let alone lawyers and judges, it is unbelievable that nobody in that

courtroom knew the truth about Van Allen or otherwise cared to find out.

%7 van Allen CV emailed by Van Allen on December 31, 2013 (DB 015918-228, 229) to ‘Ray Metivier’. Sou(ce is
Exhibit 23 in February 11, 2014 affidavit of lawyer Che Claire.
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Van Allen’s Public Profile

57. Given Van Allen’s high professional and public profile, the hundreds of major cases in
which he had been involved and testified in over a 30 year OPP career, and the
international professional and media attention that Detective Sergeant Van Allen and his
Criminal Profiling Unit received and still receive®® it is inconceivable that none of the
lawyers nor the Judge knew of Detective Sergeant Van Allen’s true status.

58. Further, this was only a year after the 2008 Goudge Inquiry where Van Allen’s name and
expertise had come under widely publicized scrutiny and criticism in two subject cases;
Lianne Gagnon and Louise Reynolds.*® * *!

59. The prosecuting lawyers highlighted his experience to the J udge*? and both they and
Mr.Van Allen admit that they were responsible for contacting Van Allen.****.

60. I notice that Van Allen’s two redacted invoices*® are numbers 11 and 12 for the year
2009, which to me raises serious questions about how many other illegal investigations
he had performed and which lawyer clients might have retained him previously. Had 1
known of his transgressions, I would have acted immediately as OPP Commissioner to

deal with his rogue conduct.
Expert Witness Rules and Normal Procedures

61. It is clear from the court transcripts of November, December 2009, and from the

materials filed at that time, including Van Allen’s affidavit, that the lawyers presented

#® SooToday article. Even years later, news media articles write such as “Van Allen was the Manager of the OPP
Criminal Profiling Unit for fifteen years and is a graduate of the FBI National Academy. He is recognized
internationally for his expertise, and is regularly called upon by major news and media outlets to comment on, and
offer insights into high profile crimes and criminal incidents.” (DB 016043)

* Three articles by lawyer and former Toronto Star journalist Harold Levy, detailing how the Goudge Inquiry
examined Van Allen’s role in the Sudbury Police murder investigation of Lianne Gagnon in the death of her son
Nicholas. (DB 016037, DB 016038, DB 016039)

a0 Closing Argument of Dr. Charles Smith at the Inquiry into Pediatric Forensic Pathology in Ontario, page 214. Dr.
Charles Smith submits that Detective Van Allen agreed with the Crown (and Dr. Smith) that Louise Reynalds had
murdered her daughter (who was actually killed in a dog attack). (DB 016040-214)

“ Transcript of Pediatric Forensic Pathology in Ontario. January 24, 2008. Pages 216 thru 219. Lawyer Peter Wardle
questions Inspector Brian Begbie about Detective Van Allen’s role in the Louise Reynolds murder charge.

(DB 016041-106 thru 108)

2 Nov. 2™, 2009 transcript page 18, line 28 to page 19, line 16 (DB000109-15b2-21 thru -22)

3 November Z"d, 2009 transcript, page 19 line 9. (DB000109-15b2-22)

“ Paragraph 6 of Van Allen’s affidavit states “On October 7™, 2009 | was contacted by Mr. Gerald (Gerry} L.R.
Ranking of Fasken Martineau DuMoulin LLP to locate Mr. Donald Robert Best.” (DB 015667-2h-4)

* Two Van Allen Invoices dated Oct 24 and Nov 7, 2009. (DB 000130-b38)
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Van Allen as an expert, and that the Judge accepted this and relied upon Van Allen’s
‘expert’ evidence.

The Rules of Civil Procedure in Ontario require lawyers and Judges to be wary about
accepting expert evidence.*® This became even more compelling after the Goudge Report
became public and I believe it is impossible that the Judges and lawyers did not know
this. The CJC should have investigated this carefully but chose not to.

I believe it is highly unlikely that a number of large Toronto law firms, who would
carefully vet any expert who was going to give evidence to a Court, and also the Judge,
did not realize that the expert witness, Jim Van Allen, was in fact a serving police officer
acting illegally as an unlicensed private investigator and that his affidavit was suspect and
the product of illegal acts.

The CJC did not investigate why the Judge did not insist on or ask why the lawyers had
not researched and satisfied themselves re Van Allen. It also did not ask why the Judge
ignored even the most fundamental inquiries into this affidavit which was clearly suspect
on its face mainly because it said that the Police Association had provided some of the
information. Mr. Rick Perry, when speaking about the evidence in Mr. Allen’s affidavit

that says he accessed Mr. Best’s information from the Toronto Police Association said he

newnNRE

48 Rule 4.1.01 (1) Itis the duty of every expert engaged by or on behalf of a party to provide evidence in relation to a
proceeding under these rules,a) to provide opinion evidence that is fair, objective and non-partisan; b)to provide
opinion evidence that is related only to matters that are within the expert’s area of expertise; and c) to provide such
additional assistance as the court may reasonably require to determine a matter in issue. O. Reg. 438/08, s. 8.
(2} The duty in subrule (1) prevails over any obligation owed by the expert to the party by whom or on whose behalf
he or she is engaged. O. Reg. 438/08, s. 8.
Experts’ Reports...
(2.1) A report provided for the purposes of subrule (1) or (2) shall contain the following information:
The expert’s name, address and area of expertise.
The expert’s qualifications and employment and educational experiences in his or her area of expertise.
The instructions provided to the expert in relation to the proceeding.
The nature of the opinion being sought and each issue in the proceeding to which the opinion relates.
The expert’s opinion respecting each issue and, where there is a range of opinions given, a summary of the range and
the reasons for the expert’s own opinion within that range.
The expert’s reasons for his or her opinion, including,
i. a description of the factual assumptions on which the opinion is based,
ii. a description of any research conducted by the expert that led him or her to form the opinion,’and
iii. a list of every document, if any, relied on by the expert in forming the opinion. ‘
An acknowledgement of expert’s duty (Form 53) signed by the expert. O. Reg. 438/08, s. 48. i
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“was horrified that the records had been accessed by somebody on behalf of Mr.
Ranking’s private investigator and he thought it was a criminal offence.”

65. Some of my own private information resides with the Toronto Police Association, and 1
would be greatly distressed if my information was shared and distributed to the public as
is the case with Mr. Best.

66. At one point Mr. Van Allen provided the lawyers with Mr. Best’s driver’s licence number
which is a breach-of the Police Act and privacy legislation including related to MTO
regulations.*’

67. I note that in a later telephone conversation Mr. Van Allen was quick to point out that he
had been “thirty one and a half years with the Ontario Provincial Police...doing criminal

"% In late 2013, Mr. Van Allen also confirmed in a

profiling and... threat assessment.
recorded phone call that he had retired from the OPP in “October, 2010 and as indicated
in his CV which is attached.*’

68. The CJC did not consider why the lawyers and later the Judge refused to allow Mr. Van
Allen to be cross-examined *° which would have quickly exposed his OPP employment
and the illegal nature of his affidavit and expert opinion.

69. Further Mr. Best showed and I concur that it was irregular for Mr. Van Allen to have
redacted his invoice to exclude evidence that he had illegally accessed information only
available to police officers and then only for documented police investigations. >' The
lawyers tried to assert that perhaps the redactions were to hide so called solicitor client
information but that cannot be right if the entire function of the Court is to assess what an
expert did and did not do. The CJC did not look into this or why Mr. Best was refused
copies of the unredacted invoices.

70. Then 1 note the following statements are contained in the Van Allen affidavit which

¢

border on the absurd, given Mr. Van Allen’s position as a police officer. “ ... few people
demonstrate the strenuous efforts...to create and convey false address history... ” In fact

Mr. Van Allen would know, and so would the Judge who would have similar concerns,

s Transcript Dec. 02, 2009 p. 19 line 20 ff- note that according to MTO rules they are not entitled to publicized
Driver’s Licence information but only to use it for service. (DB 000103-15b2-22)

*® Excerpt from Transcript (page 2) of telephone conversation dated Dec. 30, 2013. (DB 015918-232)

* see footnote 37.

*0 Transcript of Reasons May 3, 2013, page 17 lines 13 - 17. (DB 015868-179)

*! v transcript best cross-exam p. 168 line 10-p. 169 line 11. (DB 000121-b32-168 thru 169)
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that all current and former police officers safeguard their privacy and that of their
families very carefully since they are day to day targets for the criminal element who
wish them harm.

71. At one point the prosecuting lawyers stated that failure to make Mr. Best’s personal
information public is a “badge of fraud.”*. For senior counsel to accuse a police officer
or former police officer of this is disrespectful and scandalous.

72. The lawyers at one point changed their story when they were asked “who hired the
private investigator?  and answered “I have no idea”. >*The CJC did not look into why
the Judge did not at this point disregard the evidence of Van Allen when even the
prosecutors tried to disavow responsibility.

73. The CJC did not inquire as to why the Judge did not insist on seeing the unredacted
version of the invoice from Mr.Van Allen > and specifically the information that was
hidden. Does the CJC intend to condone the actions of a Judge who, when sentencing a
person to prison in absentia, allows partial information to be produced when the
unredacted version might have alerted the Judge to the illegality of the evidence he was
relying on?

Procedural Observations

74. Regarding the December 2" contempt motion it had been sent to Mr. Best on November
27, 2009 which was a Friday and according to the earlier order that said service was
effective four days after mailing that meant that the motion was served on Wednesday
December 3, 2009 >, i.e. 1 day after the motion date. The CJC did not take note of this as
one of the continuing aberrancies in the Judge’s Orders.

75. I note that the November 12", 2017 Order for Substitutional Service four days after
mailing relied on the affidavit of Mr.Van Allen and the prosecuting lawyers’ statement
that the lawyers had tried to find Mr. Best. *°

76. The acceptance by the Judge of the false statements of the prosecuting lawyers in their

‘Statement for the Record’ which they reaffirmed as fact, on December 2, 2009,%” was

> Excerpt from Transcript December 2, 2009 {page 14, line 30) (DB 000109-15b2-17)
>3 Excerpt from Nov 17™ transcript of telephone call p. 16 (DB015667-2j-19)

** Van Allen Redacted Invoices (DB 015957-2)

> Affidavit of service of contempt motion. (DB 000007)

> Excerpt from Transcript Nov. 2, 2009 p.36 line 10. (DB 000112-g1-39)

37 Excerpts from Transcript December 2, 2009 pages 4,5,39,41 & 43. (DB 000109-15b2)
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part of the Judge’s reasons for the contempt finding. The November 2™ statements by
prosecuting lawyers that a former police officer would perpetrate a fraud would seem to
have also been accepted as fact by the Judge. Even when it was later proved beyond any
doubt that the lawyers had misled the Court *® the Judge refused to listen. *°. The CJC
did not check that when the Judge decided on December 2™, 2009 that “/ find that
Donald Best is deliberately avoiding personal service...” % he was relying on the expert
opinion of James Van Allen.

77. He was also relying on the so called ‘Statement for the Record’ filed by the prosecutors
which was not sworn evidence but rather a transcript that the lawyers created after their
conversation with Mr. Best on November 17th, 2009 which contains the false statements
that Mr. Best said he had received the Court Order during a telephone call with them.
Later when Mr. Best advised the Judge in a letter that the Statement for the Record was
false the prosecuting lawyers insisted once again that he had admitted receiving it and
further Mr. best’s statement to the contrary was defaming them.

78. Later when the certified digital recording ®'was produced by Mr. Best that was
incontrovertible evidence that the lawyers had lied to the Judge he refused to listen to it.
The CJC also decided not to listen or investigate any further.

79. In summary the two underpinnings of the Judge’s Orders were either illegal, false, or
both. And yet the CJC did not make any inquiries. It also did not question why the Judge
did not allow cross-examination on this evidence. Continuing attempts to cross-examine
Mr. Van Allen have been denied.®
Durham Court Officer Incident

80. The CJC did not look into the evidence of Durham Police Court Officer involvement in
this civil matter during December, 2009. There is no justification for Police to become
involved in civil matters and this ‘behind the scenes’ activity which took place before the

contempt hearing has been ignored by the CJC. ® The evidence shows that Sergeant

%8 Transcript of Certified recording. (DB000107-14j-24 thru 43)

% Excerpts from Transcript April 30, 2013 pages 43 & 44. (DB 000113g10-45 thru 46)

80 Excerpts from Transcript December 2, 2009 page60. (DB 000109-15b2-63)

51 Affidavit of Edward Primeau, paragraphs 4 & 5. (DB015667-2j-2) sworn Jan 7, 2013 so there was no question the
recordings were authentic and accurate yet the Court would not listen to them. The CIC did not consider them.

& Excerpts from Transcript April 30, 2013, page 78. (DB 000113g10-79)

® This was confirmed by Officer Laurie Rushbrook. See footnote 64.
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Laurie Rushbrook of the Durham Regional Police told Mr. Best that in “December of

2009, over a month prior to my January 15", 2010 trial in absentia, a Durham Police

court constable performed an undocumented investigation into me, Donald Best, most

likely in assistance to the Court.”®*,

81. Police departments are required to document and keep careful notes of their
investigations and this information alone is disturbing and the CJC should have studied it
intensely since it indicates that a Durham Police Court Officer, who frequents the Court
house where the Judge that sentenced Mr. Best presides, was investigating Mr. Best, a
party involved in a civil lawsuit costs hearing, and obtaining information about him but
not preparing official reports or keeping notes. This happened at the same time as
Detective Sergeant Van Allen’s involvement in the same case. Officer Rushbrook went
further to advise Mr. Best that the Durham Regional Police Force do this type of
investigations with respect to civil court matters all the time.

82. I note that Mr. Best is blunt and to the point about this disturbing set of events: he says
when referring to the January 15™, 2010 contempt hearing and the preceding police
investigation which he notes was not documented according to normal police procedures
“the entire hearing was polluted to the point where there has been a miscarriage of
Jjustice and probably means that this court had to disqualify itself then and has to now "%

83. The Judge rebuffed Mr. Best severely and would not consider this evidence. The CJC
should have investigated this very seriously since the implications undermine the fabric
of the Canadian legal system where all evidence must be presented in open Court. This is
especially important when it relates to a very serious charge, contempt of court, where the
‘accused’ is facing a possible prison term, a fine, and other sanctions. The CJC chose to
ignore it.

84. The Judge’s reaction to this evidence : It s insulting to me. What this is insinuating is
that I ...in presiding over the case...”... ” I don’t care what the police officially advised

» 67

you. is disturbing. It is unfair for a Judge to put an unrepresented person who is about

to be sentenced by that Judge in that position. In effect some people might be of the

5 Best affidavit sworn April 29, 2013, page 1. (DB 001101-1)

® Best affidavit sworn April 29, 2013, pages 2 & 3. (DB 001101-2 & 3)

% Excerpt from Transcript April 30, 2013 page 9. (DB 000113g10-10)

%7 Excerpt from Transcript April 30, 2013 pages 10 & 11. (DB 000113g10-10 & 11)

170928FANTINOaffidavit



19

opinion, as am I, that these comments by the Judge would be intimidating to an
unrepresented litigant since the obvious implication is that the Judge might have been
involved. The Judge and the CJC should have taken the reasonable and fair approach and
made sure there was an investigation of this unlawful and irregular investigation.

85. All of this creates even more of a concern about what went on behind the scenes that may
have influenced the Judge even more than the Van Allen affidavit and the false evidence
placed before the court by the lawyers. The CJC ignored what is recorded in the Court
transcript where Mr. Best pleaded for an investigation because he had been told by the
RCMP that the “undocumented court police investigation of me was secret, private, on-
the-side” and “It was only revealed when the Commissioner of the RCMP commenced an
internal audit concerning access to the Canadian Police Information Centre computer
database known as CPIC."®® 1 believe that the aggression by the Judge toward Mr. Best
was inappropriate. *°

86. In the CJC pamphlet — ‘Conduct of Judges’ the CJC says it will ‘if necessary an
independent counsel’ and | believe this area of behaviour by a Judge warrants the
appointment of an independent investigator.

87. The exchange between Mr. Best and the Judge went on to point out that Mr.Van Allen
had been implicated via the Goudge committee and report in that he helped “put innocent
mothers into prison for the murder of their babies” "

88. This exchange cries out for an investigation by the CJC because of its implications
however the CJC ignored it.

89. The CJC did not investigate why the Judge did not react appropriately.

90. There is no indication in the transcripts that the Judge appreciated that the evidence
presented by Mr. Best was worrisome and an indication that the entire proceeding that
resulted in a prison sentence was potentially poisoned by the evidence .

91. So there was powerful evidence that the process that led to Mr. Best’s conviction for
contempt and prison sentence included back room investigations by Court policJ officers

that may or may not have influenced the Judge and the CJC decided that it was not

%8 Excerpt from April 30, 2013 Transcript. p. 9 lines 13-20 (DB 000113g10-10)
69 Excerpt from April 30, 2013 Transcript pages 9 - 12. (DB000113g10 thru 13)

& Excerpt from Transcript April 13, 2013 page 13, line 22. (DB 000113g-10-14)
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necessary to look into this. The fact that the Judge rejected it summarily and refused to
listen to it or take it into consideration is something that the CJC and the entire
administration of Justice needs to assess now. This impacts not only on the entire
contempt proceedings in Phase | and Phase II but the much larger issue of whether this
type of activity goes on in that Courthouse and indeed anywhere in Canada. The
suggestion by the Judge that the Durham Police Force should investigate itself is
unacceptable and counter-intuitive. The CJC did not even bother to address this issue that
is important to all Canadians.

92. I am concerned that the CJC did not look into alternatives that were available to the
Judge on January 15", 2010 when Mr. Best did not appear. Given that the Supreme Court
of Canada has mandated that a person must be served personally with a motion for
contempt’' and the Judge could not be sure he had personal knowledge it is presumed

that the contempt motion could have waited until Mr. Best was able to attend Court.

Peel Police Incident

93. Mr. Best pointed out that the Peel Regional Police were also involved in the matter. [
believe that should also be investigated since it is not acceptable for police to be involved
in civil court matters unless they are subpoenaed so that their work can be vetted in
public.

94. . The Peel Regional Police was the agency that placed the Judge’s January 15, 2010
Committal Warrant for Best onto CPIC, the Canadian Police Information Centre; a
confidential police database. Further, it was discovered that the Peel Regional Police has
no information file or warrant package about Best in their records as they normally would
and should have when placing an arrest warrant on CPIC.

95. In my experience, the involvement of the Peel Regional Police in handling Best’s arrest
warrant that was issued in a civil case costs hearing in Durham Region is unprecedented
and highly unusual. The missing official records makes this occurrence highly suspicious.
I cannot think of a single legitimate circumstance under which this might have happened.

96. In context of what we now know about Detective Sergeant Van Allen’s unauthorized

involvement in this civil case, the involvement of a Durham Court Police Officer, and the

"1 Ref. SCC case
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unauthorized release of Best’s confidential personal information by the Toronto Police
Association all occurring just prior to the involvement of the Peel Regional Police — the
involvement of Peel Police cries out for serious investigation. The CJC should have
recognized this fact and addressed it.
The extrajudicial file

97. On June 8™, 2009 the prosecuting lawyers appeared before the Judge and no one else
appeared. At that point the Judge allowed those lawyers to create what [ will call an
extrajudicial file. This was a court file that is not related to any legal dispute between
parties or any administrative act which the Judge might sometimes fulfil. This file was
created and to be maintained in the Ontario Judicial System for the sole purpose of
allowing the prosecuting lawyers to be able to file any documents they wished to file
without any judicial supervision or control. These documents were known by the Judge to
be used in future litigation in other countries. The judge specifically delegated whatever
judicial supervisory powers that he might have been given under the Judges act to the
prosecuting lawyers. The Judge let them have access to and control over this file as if it
was related to the case which had already been fully resolved and adjudicated. However
the Judge did then and always had supervisory obligations over this process to prevent
abuse and the CJC needs to look into why the Judge did not exercise Judicial control.

98. Later and even after the prosecuting lawyers had advised the Judge that Mr. Best had
complied with all the Orders’* the Judge participated in their attempt to maintain Mr.
Best in fear of incarceration if he did not supply evidence for actions in other countries by
offering to leave the jail term in abeyance as long as Mr. Best answered questions for
further use in other cases. ”°

99. The CJC needs to look into this curious behavior by the Judge. The Judge had earlier
been told that the lawyers were only seeking evidence and documents not for the matter
at hand but rather for cases in other country. [ believe there is nothing in the Judges Act
which gives the Judge the power or discretion to do this especially because it interferes

with Courts in other countries. The CJC did not address this and should do so.

7 Transcript Apr 30, 2013, page 89 (DB 000113g10-90)
7 Transcript Apr 30, 2013, page 121 (DB 000113g10-122)
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100. [ also note that the nature of the documents which were put into the extrajudicial
file were not reviewed by the Judge and are mostly related to matters which have nothing
to do with the subject matter of the Nelson Barbados action. It also contains documents
which relate to people engaged in other matters in other countries and their own private
affairs. The laws of those other countries may prohibit this. I am greatly concerned that
the Judge took no care to vet the documents and then abdicated all responsibility for

doing so over to the prosecuting lawyers.
Backroom hearing

101. On January 15th, 2010 the Judge convicted Mr. Best of contempt based on the
aforementioned alleged evidence which has now been shown to have been unlawful, in
breach of privacy laws, and false. He stated ” For the reasons provided, | impose on
Donald Best a sentence of 3 months incarceration to be served in a provincial correctional
institution.

102. In Phase II when Mr. Best was appearing on his motion to set aside the contempt
order and jai sentence the Judges reasons on January 25, 2010 at par 7 state: *“ A
transcript of the examination...” but there was no transcript of an examination. This was
repeated again on May 3rd, 2013. What the Judge was referring to was the ‘Statement for
the Record’. As discussed above this document was created in Mr. Best’s absence when
the lawyers dictated a statement to the special examiner where, among other things, they
said that Mr. Best had acknowledged receipt of the Order which the Court stated had
been issued from this Court November 2nd, 2009. Not only was that not accurate but the
Judge went further and stated that with respect to the Statement for the Record “I accept
as an accurate account”.”®

103. The Statement for the Record quotes lawyer Heidi Rubin as disagreeing with the
lawyer’s assertion that Mr. Best had acknowledged receiving the November 12" Order.
She was overridden by the prosecuting lawyers who said” ....that he, indeed, indicated
that he had obtained the court order.”, in which was another falsity. > The CJC did not
look at this and the further error by the Judge when he said “which is not disputed by
counsel’ when Heidi Rubin had disputed it on the record. The Judge had refused Mr.

7 Transcript of reasons May 3", 2013 page 42, lines 17-21. (DB 000110 —b11-42)
7> Statement for the Record, page 12, par. 5 (DB 001109-13)
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Best's request to cross-examine the lawyers who had created this 'Statement for the
Record' "Swhich the Judge had relied on as being accurate and had been one of the main
reasons why Mr. Best was found in contempt.

104. Paragraph 8 ofthose same reasons by the Judge asserts that "Defense counsel serve
on him by mail another appointment for the examination on November 25, 2009" K
However the CJC did not look at the affidavit of service which said it had been sent out
along with the Statement for the Record November 18th,2009. (Notably a copy of the
courier bill of lading is not attached to the affidavit of service.) "8 which meant that
according to the Judge's earlier order service was not effected until November 24th, 2009
at the earliest received this the day before the November 25th, appointment.

105. Mr. Best showed the Judge a publication on the internet that exposed his personal
information including his addresses, his birth date, and the "expert opinion of the private
investigator" which the author said was contained in a report that he had received which
obviously was that of Mr.Van Allen. "+ This was published just prior to the November
2nd, 2009 court date i.e. on October 30, 2009 and urged the readers to track down Mr.
Donald Best.

106. The CJC did not consider this evidence and what effect it might have had on Mr.
Best and that the Judge did not consider it as a reason why Mr. Best was being wary of
being located and not attending in Court but rather leaving the country to ensure his
personal safety. However there is no question that Mr. Best made it clear to the Judge
that he had concern for his personal safety ** He stated in an affidavit that he had been
threatened by violent gang members when he was previously a police officer and
detailed valid reasons why he was scared. He also detailed the serious and worrisome
threats that had surrounded him regarding the legal action and witnesses for his case. He
stated that he had been assaulted, his car was shot up and one of the witnesses, John

Knox, had been beaten violently with a two by four. The CJC did not consider why the

e Excerpt from Transcript May 3, 2013 page 171ines 13-17 (DBOOOIIO-bll-17)
77 Excerpt from Transcript of reasons May 3, 2013, page 43. (DB 000110-bll-43)
78 Affidavit of Service sworn November 24th, 2009 (DB 000119-b18-2)

" Excerpt from Article dated October 30, 2009 (DB016042-4)

& Excerpt from Best affidavit sworn April 18, 2012, page 3 (DB 001096-3)
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Judge ignored this evidence and did not accommodate Mr. Best’s concerns when he made
his decisions. *'
107. The CJC did not consider why the Judge did not realize or at least be aware that

Mr. Best’s leaving Canada on November 11"

, 2009 was justified and was a factor in
why he had not attended in Court or personally for examination.

108. On May 3, 2012 the Judge stated that he would not consider any of the new
evidence® and lifted the stay on the January 15™, 2010 finding of contempt and 3 month
prison sentence. The CJC did not evaluate whether the Judge was entitled to refuse to
consider evidence that explained the reasons for the absence of Mr. Best because of
threats that had been made. **

109. The CJC did not look into the fact that the Judge made it very plain on the record
in Court that he was lifting the stay of the January 15" 2010 finding and three month
prison sentence. Then the Judge convened a hearing off the record and after leaving the
Courtroom and stating he would never return to this matter he did the contrary and
increased Mr. Best’s sentence by 50% by stating that Mr. Best would not be entitled to
remission®. The CJC did not consider that this behaviour by the Judge might have been
motivated because the Judge, based on the illegal and false evidence discussed above
may have been acting improperly and outside his mandate under the Judges Act in order
to create or bolster evidence for use in another lawsuit in another jurisdiction.

110. The Judge argues in his factum that Justice Molloy later stated that the secret
order was ambiguous. *° but that was not a ruling about the Judge’s behavior but rather
part of a decision, supported by the Crown and AGO, that the Judge was wrong to do
what he did because it was unconstitutional i.e. it breached Mr. Best’s Charter rights. ¢
This may be one of the factors the CJC would look at but instead it ignored the entire

issue.

8 Excerpt from Best affidavit sworn April 18, 2012, pages 3-6 (DB 001096-3 thru 6)

& Excerpt from Transcript May 3, 2012, page 56 (DB 000110b11-56)

® May 3, 2013 Judgement (DB000112-b1 )

& May 3, 2013 Warrant of committal (DB 000112-b2-1)

& Excerpt from Respondent Shaughnessy, J. Factum {page 3) (DB 015886-18)

8 Curiously the AGO did not invoke Judges Act s. 63(1) and demand that the CJC look into this but rather decided
to act for the Judge during this Judicial Review.
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111. The Judge argues in his factum that the words ‘no remission is ordered’ is
ambiguous.87 The CJC did not choose to investigate that these words were inserted on
purpose by the Judge and were a drastic departure from the January 15", 2010 warrant of
committal that he had reinstated just hours earlier in Court. If the Judge is arguing that he
intended to create this ambiguity then that is all the more reason why the CJC should
investigate. This type of conduct cannot possibly be consistent with the Judge’s duties as
set out in the Judges Act. However, this ambiguity as he claims it to be, resulted in a
certainty of an added period of incarceration.

Durham Police Judicial Review Investigation

112. [ am advised by Mr. Best and verily believe that the Durham Police became
involved again on May 31, 2016, which is just after this Application for Judicial Review
was delivered by Mr. Best. I have attached the confirmation of this investigation and note
that it involved three different police officers using computers which is a very major
investigation.®® Mr. Best’s lawyer notified the Durham Chief of Police and thereafter the
investigation continued albeit suddenly by an internet proxy called HideMyAss which [
expect was to try, unsuccessfully as it turned out, to hide the identity of the Durham
Regional Police. *

113. On April 17,2016, Mr. Best’s lawyer Paul Slansky filed the current Application
for a Judicial Review of the CJC’s decision respecting Best’s complaint about the Judge.
In May, Durham Regional Police initiated an extensive investigation lasting over a period
of many weeks that at the very least involved the methodical collection of online
evidence and legal documents having to do with Mr. Best’s then new Application for the
current Judicial Review.

114. The Durham Police investigation was exposed when Mr. Best noticed and
monitored the activities of the police investigators as they attended at Mr. Best’s public
website. The involved Durham Police personnel were apparently unaware that their
Internet connection IP (Internet Protocol Number) 66.163.5.113 was registered to the
Durham Police, and that their activity was automatically logged when they visit websites

— including details of the individual computers, smartphones and tablets used.

¥ See footnote 85.
% Detailed record of the comprehensive and lengthy Internet searches by the Durham Police. (DB 015879-4 thru 7)
¥ Record of the Internet searches by the Durham Police. (DB 015923)
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115. On June 15, 2016, Best’s lawyer Paul Slansky wrote to Durham Regional Chief of
Police Paul Martin and included website and Internet records showing the monitored
Durham Police investigation activities from May 31 to June 6, 2016.

116. Mr. Slansky’s letter informed Chief Martin of the case background and confirmed
that Mr. Best had filed an Application for a Judicial Review of the CJC decision to
challenge the dismissal of the complaint against the Judge.

117. The letter informed the Chief “My client is concerned about why this is taking
place. He has committed no crime. Why is the DRPS investigating him or his website?
He feels intimidated by these actions. In light of the past 'off the record' investigation by
the DRPS, that he was advised of by Detective Rushbrook, my client is concerned that
this may not be an official DRPS investigation.”

118. Slansky asked for the nature and purpose of the police investigation and offered
that his client Mr. Best would be willing to speak with the Durham Police investigators
about whatever they were looking into.

119. Mr. Slansky also stated that if the Durham Police investigation was not
sanctioned, “...my client is requesting that a DRPS investigation be commenced as to the
unauthorized use of DRPS resources (equipment; computer access and manpower) to
investigate him. If the investigation of my client was not authorized, this would seem to be
a violation of the Police Act and/or the Criminal Code.”

120. In response to his letter of concern, the Executive Officer to Chief Martin refused
to answer any questions and replied, “Your client's public website is easily accessible by
any individual who wishes to view it. No further response to your letter will be
provided.”

121. I am informed by Mr. Best that after Mr. Slansky’s letter, the Durham Police
investigation continued but that the investigators now attempted to conceal their police
affiliation and origin through various means, including the use of the ‘Hide-My-APS’ paid
proxy service. Mr. Best advises that the ‘Hide-My-Ass" proxy was not, however, properly
configured and revealed the investigators’ same Durham Regional Police IP number of
66.163.5.113. For the sake of efficiency and if it will assist the Court or the CJC [ would

work with counsel and the Court to retain an independent expert to investigate.
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122. The Durham Regional Police investigation appears to be a significant deployment
of police investigative resources over a number of weeks, and that is only what we see
through Mr. Best’s website records. It may be that the police investigation included other
inquiries and efforts off the Internet that I am unaware of.

123. We do not know if the investigation was ‘official’ with a documented occurrence
number, and retention of reports, notes and other records, or if this major deployment of
investigative resources was conducted by police personnel who maintained no records.
Considering other incidents of improper police involvement for the benefit of private
parties in this civil case, [ am concerned.

124. The timing of the investigation is of interest and concern because it occurred
shortly after the filing of the Application for this Judicial Review. The website records
can be reviewed to discover how or why the documents that were accessed and
downloaded by the police at around the time of the start of this Judicial Review. That
will allow a determination of which articles and documents on other subjects available

on Best’s website appear to be of interest to police for the CJC.

125. [ pose the following unanswered questions:
126. Who caused or commissioned this police investigation?
127. Was the intent of the investigation to collect evidence to impact or influence the

current Judicial Review?

128. Did the police or anyone else intend that this investigation would intimidate Mr.
Best or his lawyer who had just filed an Application for a Judicial Review of a CJC
decision?

129. What police and/or government databases were used by the investigators? What
information was exchanged with other police or government agencies? What information
was transferred to or from private parties?

130. Who received briefings or reports? What were the results of the investigation?
Were Crown prosecutors under the Attorney General of Ontario or Canada involved?

131. The Durham Regional Police know the answers to at least some of these
questions, but refuse to say.

132. If the investigation was requested or caused by any of the parties served with the

Notice of Application on May 15, 2016, namely the Attorney General of Ontario, the
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Attorney General of Canada, the Canadian Judicial Council or the Judge, I would have

grave concerns.
Other concerns

133. M. Best left the country on November 11", 2009. So the Judge must have known
there would be delays when Mr. Best could not have received the motion materials: The
Further as Amended Motion Record returnable November 2, 2009 and many letters were
not sent to Mr. Best or were sent so late as to be sure that he had not been properly
served. Mr. Best had written to the Judge earlier®® to say that he was aware that the
November 2™, motion for costs was peremptory and that he was confident that the Judge
would be fair in fixing costs and that they would be paid. There is no record that the
Judge or the prosecuting lawyers contradicted that understanding.

134, Later Mr. Best advised the Court that he had left the country because the
Defendants distributed his personal information and there had been an attack on him and
his fear was increased because of incidents such as Mr.Van Allen saying that the Police
Association had provided his confidential information. “I didn’t go to the police because
Mr. Ranking’s private investigator was into the confidential records illegally. And he was

into confidential records and that was published.”’"

135. When there was evidence that the prosecuting lawyers had published personal and
private information of Mr. Best with an invitation for rogue police officers and bikers to
track down Mr. Best’s family”> which was presented to the Court the Judge refused to
consider it.”> When this discussion was underway and Mr. Best demanded to know who
had been responsible for placing this on the web one of the prosecutor lawyers said to the
other “kill this. °* The lawyers then went on to respond to Mr. Best’s fears about safety

and that of his family by saying “I can’t help find that out nor would I if I could.” And

% November 2™, 2009 transcript page 36 line 17. (DB 000112-g1-39)

i Excerpt from cross-exam of Mr. Best dated January 15, 2010 p. 164. (DB000121-b32-165)

% Excerpt from Nov 17" transcript of telephone call p. 167. (DB 015667-2j-11)

s May 32013 p.37 transcript 000110-b11-37- the judge had not dealt with threats earlier other than when one
of the Defendants told lawyer McKenzie to ‘watch his back’ so it appears the Judge did not review the earlier
records when he made this statement.

9 Excerpt from Nov 17" transcript of telephone call, p. 15. (DB015667-2j-18)
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when asked who had done this the lawyers responded “I have no idea nor do I care.”*®

The CJC would need to investigate why the lawyers were not sanctioned for their lack of
courtesy to an unprepresented litigant.

136. Throughout Mr. Best could not have known that the Further Amended Motion
Record had been delivered to the Court just prior to November 2™ and it was not served
on him. In fact the Order which the Judge signed on November 12", 2009- (the trial
coordinator said it had been sent to Mr. Ranking on Friday November 13")% -had
already immediately and retroactively placed Mr. Best in contempt for failing to provide
documents two days before the Order was signed. It also is illogical because it imposed a
4 day service period for further documents which meant that the Order was served after
the November l7th, 2009 examination which Mr. Best was ordered to attend so he was
also in contempt of that Order with no possibility that he could receive it within the time
frame mandated by the Judge’s Order. Mr. Best repeatedly requested a copy of the Order
during the phone call on November 17", 2009°7

137. The CJC did not fully take into consideration that its function is to serve the
people of Canada. Not all Canadians are able to fully understand let alone report about
the nuances of what happens in Court and the CJC has decided it will give them no
guidance. Whereas other tribunals’® engage investigators and information gatherers who
are well versed in the areas under consideration that will interview, review, and generally
help a complainant make a full and focused complaint the CJC does nothing of the sort.
Apparently, Mr. Sabourin and the Judge are of the view that the CJC can reject a
complaint arbitrarily *°

138. The CJC’s did not recognize that its interpretation of ‘conduct’, as vague as it is,
needed to be considered on the basis of the full context of the Judge’s actions and
omissions. The Judge heard all of the motions regarding costs and there was a continuum

of evidence and questions which were not examined.

% Ex. DB015667-2j-19 Nov 17™ transcript of telephone call p. 16

% trial coordinator letter November 16™ (DB001096-1e-2)

%7 See footnote 95.

% OLB. OHSA, LSUC,

* The Judge’s factum page 1 argues that the word ‘may’ in Section 63(2) means that any complaint can be rejected
summarily. (DB-0015886-16)
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139. The point is being made by all parties that the CJC’s definition of ‘conduct’ is
vague and ambiguous. It is not reliable or clear. Its examination of context,
circumstances, and underlying legal issues that defined some of the actions of the Judge
is not comprehensive. I can assist the Court in its judicial review function. (I note that
counsel seem to agree that case law presents a variety of definitions. )

140. The CJC’s methods and its letters seem calculated to ‘cherry pick’ evidence to
suit the result it wished to obtain. This must be changed so that its review is more
thorough, professional, and deals with evidence and expertise that is readily available.
The challenge in a matter such as this is the need to consider underlying factors that
motivate and explain certain conduct in the context of what appears on the record and
what is not evident or even hidden from the record.It does not seem that was done in this
case.

Self-Represented Canadians and the CJC

141. The lack of assistance and guidance for the complainant adds a layer of mystery
and lack of transparency to an already oblique arrangement where it appears that one
person, Mr.Sabourin, whose credentials are not known, is the filter for all information
that is assessed. This appears incongruous with the very specialized and unique
knowledge that are required to review the jurisdiction and actions of judges.

142. Other tribunals which are in place to serve the public in specialized benefit from
the assistance of fully trained assessors who can assist the aggrieved person and be
certain that the full import of the complaint is fairly presented. This type of assistance is
all the more important when it comes to Courts and Judges which may be the most
important factor or bulwark in the preservation of democracy. My experience and body of
knowledge will assist the Court in identifying and expanding upon events that have yet to
be explored and are not presently available to the Court. (Note that this type of
investigation needs a well trained investigator with insight and skill to deal with the
public who mainly cannot be expected to understand the detailed mandate under which

Judges operate. 100

100 https://www.labour.gov.on.ca/english/hs/pubs/ohs inspections.php; see

also https://www.canada.ca/en/treasurv-board-secretariat/services/heaIthy-workplace/pre#vention—

resolution-harassment/investigation-guide-policy-harassment-prevention-resolution-directive-
1
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143. While the CJC publicizes guidelines as to how Canadians can expect to be treated
in Court when they are unrepresented litigants the CJC does not extend those same
considerations to Canadians who complain about their treatment in Courts by Judges.'"'
The CJC’s response to the complaint emphasizes that this type of assistance and
proactive treatment is not extended to complainants to the CJC.

144. The report of Mr. Sabourin indicates that he alone was the intake person, chose
the facts and evidence that he sent for analysis to Justice Scott, and chose not to look into
much less obtain the evidence necessary to fully assess this matter. There is no indication
in his decision of how much time he spent looking into this matter, whether he did
conduct any type of inquiry, whether he was relying on precedent from other CJC
decisions to be able to understand and apply the standards that ought to have been
applied. What this means is that somehow he has been the sole ‘gatekeeper’ of the facts,
standards, and thinking process the CJC went through to make his decision while not
sharing or enunciating any of it with the complainant when he rejected the complaint and
apparently in a summary fashion. Because this matter evolved over a period of time |
have reviewed various documents to find areas that Mr. Best did not report to the CJC but
raise concerns that the Judge may have not been acting judicially and further
investigation is required. They include:

145. -Backdating an Order that immediately placed Mr. Best in contempt of Court. The
CJC does not appear to have reviewed or addressed the anomaly in respect to the
November 2™, 2009. The Rules of Practice in Ontario may have misled the CJC into
believing that Order took effect on November 2, 2009 simply because it arose out of a
motion which was initially argued on November 2™, However the Order shows that the
Judge overlooked the fact that the Order should not have been dated November 2. 2009
because it was not clear what it would say until it was submitted to him for signing on
November 12", 2009. The judge made no endorsement and gave no reasons why he
would backdate an Order that, on its face, immediately placed the Mr. Best in conﬁtempt.

Further the Judge made no endorsement and gave no reasons why he would order that

harassment-complaint-process.html, which speaks of investigation processes that the Treasury Board
uses for their workplace violence and prevention policy. See aiso CJC booklet re complaints.

1o Application Record p.607-618-Statement of Principles on Self Represented Litigants for Judges dealing (DB

015867-312-323
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service was to be effective four days after mailing the Order and then Order the Mr. Best
to attend in Toronto on the 17" which is 1 day later [see Calendar]. In other words the
Judge signed an Order which, which, even if it had been sent out the same day- which it
wasn’t- would not be deemed by his own order to have been served until November 18"
which was the day after the Ordered attendance.

146. In 2009 when the prosecuting lawyers advised the Court that the real reason for
the motions was to gather evidence to be used in courts in other jurisdictions the Judge
did not react except in an accepting manner. Later the Judge assisted this scheme when
the prosecuting lawyers appeared on June 8™, after the costs were settled, and the Judge
proceeded to allow them to file thousands of documents in the Court file many of which
have nothing whatsoever to do with the action. What was worse there is private and
personal information in those records about people that were never involved in the
subject matter of the action. Then the Judge went further and anointed the prosecuting
lawyers with powers that the Judge was not entitled to delegate: he empowered the
lawyers to file further materials without Judicial supervision:”further material are
permitted to be filed.”'” and thereby transcended and delegated the powers given to him
by ' the Judges Act to prosecuting lawyers. No checks and balances were created by the
Judge that would limit the lawyers and that means they could do anything they wanted
and the Judge would not have to do his job of filtering the information. The matter is all
the bigger concern because the people whose privacy and intimate personal information
is being filed in court and thereby accessible to anyone don’t even know the Judge did
this to them.

147. On the last day of hearings on May 3, 2013 the Judge acknowledged and urged
Mr. Best to agree to an Order that raises the question whether the contempt proceedings
were being used to force Mr. Best to agree to provide evidence regarding a matter in
another jurisdiction in exchange for not being jailed. While the subject matter of the
mediation before Justice Edwards is meant to remain confidential it seems that wasi the

start of a process designed to intimidate Mr. Best and scare him into

192 Endorsement June 8, 2010 (DB000417-1)

103 Examples are not filed with this affidavit because of privacy concerns but are available to the Court pending an
application for a sealing order to protect these people from being further exposed by having their confidential and
private information filed in this Court.

170928FANTINOaffidavit

b



33

capitulating. '®There is no way that Mr. Best could have understood that this was wrong
and his naivety in this matter seems to have been what eventually got him into trouble.
Needless to say the Judge should have known and never advised Mr. Best or made any
statement on the Record that would have alerted Mr. Best to this reality. The CJC was
not alerted that this was a concern because an unrepresented litigant and probably any
reasonable person could not possibly know that Court was likely not authorized to allow
this behaviour and that the CJC needed to look into it.

148. A more thorough investigation by the CJC now that all the facts are known may
show that the Judge was wilfully blind and whether in these circumstances that does not
amount to judicial conduct. It may very well be that the record belies the mischief that

was being achieved simply because the Judge had total control over the process.

Sworn Before Me )
V)
Ontario ' )
) —
Thisﬁﬂay of . ) // Julian Fantino
September, 2047 ,‘ )
prember, %%

C— B C« "/%?
ACormmssno retc\
Lw/ UQ%‘\P(

104 April 30 transcript p. 118-123 (DB---113g10-119-122)~ judgement proposed by the lawyers —(DB000425)
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Nelson Barbados Pagz 1 0of 1

m———

Traviss, Jackie (JUD)

From: Cuellette_Jeannine {joueliette@fasken.com]
Sent: Thursday, November 12, 2009 2 54 PM
To: Traviss, Jackie (JUD)

Subject: Nelson Barbados
Importance: High

Jackie

Further to your discussion with Jeannine enciosed please find a copy of the order of Justice Shaughnessy dated
November 2, 2009 which has been auly approved by alt counsel | would be grateful if you would have His
Honour sign the order and then PDF a signed copy back to me so that | can arrange for it to be served upon the
UPS stores | will also. of course. make the necessary arrangements to have the order issued and entered in
Barre

As al | teful § This is EXHIBIT /
s always. | am grateful for your assistance. To the Affidavit of

J Fam PINO

<<DM_TOR-#3345589-v4-Order_re_production DOC>>

Gerry

Sent on behalf of Gerald L.R. Ranking
Per:

Jeannine Ouellette

Assistant to Gerald L R. Ranking
Fasken Martineau DuMoulin LLP
Barristers & Solicitors

Patent & Trade-mark Agents
Toronto. Ontano

http //www fasken com
jouellette@fasken com

Tetl: 416 943 8866

Fax: 416 364 7813

Vancouver Calgary Toronto Ottawa Montréal Québec London Parnis Johannesburg

This emadl zontams pnvileged or confidential infprmation and s :ntenaed only for the namec mcipients f you have recewed Hhis email in 2ror or are
1ct 3 named recipient please nobfy the sender and destroy the email A cetailed statement of the terms of use can de founa at the ‘ollowing
acaress hip ./mww fasken comAermsoiuse_emaw/
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DB 000119-b14-2 é < /

Nelson Barbados Group Ltd. I
427 Princess Street, Suite # 200
Kingston, ON K7L 5S9
This is EXHIBIT 2 |

November 16, 2009 To the Affidavit of

Attn: Trial Coordinator Jackie Travis N FANTINOD |
Superior Court of Justice ) / 7

Court House

Whitby, Ontario

VIA FAX: 905-430-5804

Dear Ms. Travis,

On behalf of Nelson Barbados Group Ltd., thank you for taking the timeépeak\.-
with me this morning. As | explained, it was thought that costs would have been
issued by Justice Shaughnessy at the peremptory costs hearing held on

November 2, 3 and 4, 2009 and it is a surprise that this did not happen.

Nelson Barbados Group Ltd. has always paid the costs as determined by the
Honourable Court. As 1 told you | have been traveling and Nelson Barbados
wrote a letter to the Judge in November asking him to go ahead with the
peremptory hearing and set the costs and that the company trusted him to be
fair.

You informed me that the matter was not heard and was put over to February 22,
23 and 24, 2010. You told me that there was an order requested by Mr. Ranking
that eventually came out of the November 2, 2009 court date and that the order
was “approved by all lawyers.” | informed you that | had not seen any order nor
did Nelson Barbados approve it.

You asked if Nelson Barbados had a lawyer acting for it in the costs motion and
when | indicated that the company did not, you advised that the company might
want to get one because the pile is huge and you cannot go through it to look for
documents for Nelson Barbados every time the company calls you.

| asked if all those court documents were not supposed to be sent to the
company and you explained that they were sent to Mr. McKenzie and was he not
still getting the documents. | explained that Mr. McKenzie had been taken off the
case by the court months ago and won't act in any way for Nelson Barbados and
that the company had attempted to find a suitable lawyer but was unable to.
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You then selected some parts of Mr. Ranking’s court order and read them to me
starting with a part that said something to the effect that "the court declares that
past service on Donald Best of all court documents about the cost motion is valid
and that service is four days after the documents were served on Nelson
Barbados” when mailed to Kingston.

You then read a part that said to the effect that in future all service to Donald
Best was valid only four days after the documents are mailed to Kingston.

Then you said that the Judge ordered me to appear tomorrow (Tuesday 17") in
Toronto at Victory Verbatim at 10am at 222 Bay Street to answer all questions
from “sections a, b, ¢, d.”

When | expressed surprise you said that you were sure that Mr. McKenzie's
lawyer has been talking to me about this and | answered “NO M'AM", | don't
know who informed you that | have been talking with Mr. McKenzie’s lawyer but
that is not true.

You selected a further part of the order and read that the Judge said | had to
answer "all questions”. | replied that | have nothing to hide or fear-and | always
obey an order by a judge to the best of my ability and | would continue to do so
and if the judge says | am to be questioned by the lawyers tomorrow (17'"), 1 will
make myself available.

You suggested that | might want to contact either Mr. McKenzie's office or Mr.
Ranking’s office as he was the one that took the order out.

| asked about Mr. Ranking’s order and you told me that it was just signed by
Justice Shaughnessy and sent out to Mr. Ranking last Friday the 13" of
November. Mr. Ranking got the approval from all the lawyers and he sent the
order in to be signed by Justice Shaughnessy, and when it was signed you sent it
out to Mr. Ranking by courier on Friday the 13™, but the signed order was not
sent out to anybody else or Nelson Barbados by you.

| said that explains why | had not received the order and you agreed and said |
should phone Mr. Ranking.

I said that based on the little that Nelson Barbados had received in Kingston and
based upon what you told me about the "huge pile” of documents that you have
in the cost motion, | feel that the defendants, by accident | suppose, have
incorrectly told the judge that Nelson Barbados and | have been served with |
certain documents and that is not the case. |

ho
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You said that you had no idea what documents the defendants said that they had
served on Nelson Barbados and me. | asked and you clarified for me that when
lawyers “serve” documents they have to declare that officially with the court and
provide an “affidavit of service™ and that all those documents and service
affidavits would be with the court.

Again on behalf of Nelson Barbados Group Ltd., thank you for taking the time to
explain the process and status of the cost motion. The company will consider
your suggestion to get a lawyer or to phone Mr. Ranking or Mr. McKenzie's
office.

Once again, | want to emphasize that | will make myself available for questioning
by the lawyers tomorrow, Tuesday November 17, 2009.

Yours truly,

Nelison Barbados Group Ltd.
per

mie

President
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Nelson Barbados v. Richard Ivan Cox, et al.
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privilege.
MR. DEWART: Oh, that makes perfect sense to me,
Your Honour. So, as long as - certainly if it
comes with your imprimatur that can only assist,
as long as he knows you’ll hear from him.

ou’ll will hear from him, yes. As long as the
order provides on its face that you will hear
from him. I just don’t want - let’s say he
doesn’t show up with the minute book and the dog
ate it, I don’t think it would be fair - excuse
me, in my submission it would be unfair if he
was all of a sudden staring down the barrel of a
contempt motion. So, as long as Your Honour
will hear him...
THE COURT: Oh, I....
MR. DEWART: ...how could he object?
THE COURT: No, it’s....
MR. DEWART: And indeed....

THE COURT: My order would reflect that the -
for his assistance and direction the following
materials, documents, letters, statements,
should be produced and follow somewhat what is
under Tab B excluding, of course, the retainer
agreement, which I’m not sure you could ever get
into that, and all professional accounts for
services rendered by Mr. McKenzie with respect
to this action. I don’t know if he’ll ever get
into that, but that’s just an initial
observation and very good counsel could persuade
me otherwise and I can change my mind, but I
think - it behooves me to give him some

direction because of the content of the letter I

Y41
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Nelson Barbados v. Richard Ivan Cox, et al.

any motions that week. Now Ms. Duncan, you're
on your feet.

MS. DUNCAN: Yup, just very briefly, Your
Honour. Could I ask for a copy of this letter?
We've....

THE COURT: Oh, you didn’t get it?

MS. DUNCAN: We haven’t received most of the
material.

THE COURT: Sure you can.

MR. RANKING: 1It’s actually in the materials
that we served. We actually attached it Mr.
Butler’s affidavit it’s the last -~ as the last
exhibit.

MS. DUNCAN: I don’t have.

THE COURT: All right. We’ll get it for you.
MS. DUNCAN: Thank you, Your Honour.

MR. RANKING: We’ll get it.

MR. SILVER: Your Honour, through modern
technology I’ve been able to confirm for Mr.
Schabas that - somebody will be available the
22™, 23" and 24" of February. So, we can go
firm on that.

THE COURT: If you don’t mind penning that in to
the order, because again, it’s informational but
it does say when the substantive motion is going
to be heard and it must be heard at that time.
So, I'd like you to pen that in to the draft
order as well. It will be of assistance to Mr.
Best. We all know what we’re doing, but I want
to put him on notice of just exactly what'’s |
coming down the pipe.

MR. SILVER: Thank you.

43
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Nelson Barbados v. Richard Ivan Cox, et al.

didn’t hear Mr. Dewart say was that in the event
that they’re going make production, that
production will also be made along with the
position the Friday before.

MR. DEWART: Yes. Sorry. I had intended - I
had intended that, Your Honour.

THE COURT: That what - willing to produce - you
will produce the Friday....

MR. SILVER: And then we’ll deal with the rest -
I think it’s....

THE COURT: I not going to say anything more.
I'm learning it’s better just to keep my mouth
shut at this point, if there’s a problem we’ll
deal with it each inch of the way, fair?

MR. RANKING: Thank you, Your Honour.

THE COURT: All right. So, why don’t I break
and give you a chance now to draft that
provision, because I think it should be down in
writing, and so, there’s no mistakes although
there’s a record here if you can get the
reporter to give you a transcript, I suppose,
what’s your preference?

MR. RANKING: I think we can handle it in terms
of - if we can break briefly then we’ll have it
settled and we’ll provide it to Your Honour.

THE COURT: Let’s do that.

RECESS
SUMING:

THE COURT: Mr. Ranking?
MR. RANKING: Your Honour, I’m pleased to say

i
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Nelson Barbados v. Richard Ivan Cox, et al.

that we were able resolve...

THE COURT: Terrific.

MR. RANKING: ...everything, and I will
undertake to re-do the order. I’1ll have it
circulated to Mr. Dewart, we’ll have it approved
as to form and content, and then send it out,
presumably, to - to the court for signature.

THE COURT: Make sure it goes to Jackie Traviss,
because then I’m sure to get it. All right.

So, that takes care of everything for today and
hopefully I don’t have to see you too often
before February, if not at all. I just want to
ask you a question; I think counsel may have
given an answer on your behalf when I was on the
conference call and - were you on the conference
call on Friday?

MS. DUNCAN: No Your Honour, I was not advised
of the conference call.

THE COURT: All right.

MS. DUNCAN: I’'m not sure if my letter of Friday
afternoon reached Your Honour?

THE COURT: It did, but much too late. I wasn’t
going to get on another conference call, and I
regret that you weren’t on the original, because
I want all counsel on, but to now - I won’t have
private conference calls, I want them with
everybody if I’'m going to have more, or we don’t
have them at all. But I raise this issue;
there’s a cost issue that relates to Ms. Lang.
MS. DUNCAN: But....

THE COURT: You’re - does it relate to Ms. Lang?

I'm sorry.

4<
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Fasken Martinesu DuMoulin LLP www fasken.com
@erristers and Solicitors

Patent and Trade-mark Agant:

&6 Wallington Street West

Sulte 42n , foronts Dominion Bank Tower F AS KEN N
Box 20, Toronto-Deminion Centre This is EXHIBIT ¢ MART'NEAU ()’

Teronto, Onlenio, Canada M5K IN§

Toth vit of
416 366 8381 Telephone
416 364 7813 Facsimila = FinNQ
800 268 8424 Toll free o FANT

id L.R. Ranking
Direct 416 8683 4419
nking@fasken.com

November 4, 2009 ‘
File No: 211200.00002 N

BY FACSIMILE

Mr. Sean Dewart
Sack Goldbiatt Mitchell LLP

T RECELVIT)

Toronto, Ontario N
M5G 2G8 Y
SACK GOLDBLATY e

Deoar Mr. Dewart;
Re: Nelson Barbados Group Ltd. v. Cox et al

Further to our two hour attendance before Justice Shaughnessy on Monday, November 2,
2009, enclosed please find a re-typed order incorporating our collective handwritien
changes, When preparing the re-typed order, I realized that the following further
amendments were reqwred. I identify, and explain, cach amendment (by paragraph
below):

(a)  in paragraph 1, I have re-inserted the law firm of Crawford,
MoKenzie, McLean, Andarson & Duncan LLP because
service of motion materials served upon that address need
to be validated in respect of all motion materials etc. that
were served prior to Justice Eberhard's order dated
September 15, 2009 removing Mr. McKenzie's firm as
counsel of record for Nelson Barbados;

(b)  in paragraph 2, and given Justice Shaughnessy’s request
that we serve the Knox affidavit upon Mr. Best, | have
added the words ‘“or couriering” in the third line of the
paragraph so that substituted service may be made by mail
or courier; and

(c) in paragrnuph 7, 1 have provided for Mr. McKenzie to
produce the documents enumerated in that paragraph to

Yancouver Coigary Torant Otteun Mentrdal Qubivan i | Andan [T [
800/200°d 82-1 L1802 ¥gg 91y d11 Ul|noWng mesu [y ey UeysRj-BOJd  wdg:nQ
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Page 2

me, which parallels the production obligations upon
Mr. Best that we agroed upon in paragraph 4 of the order.

1 do not belicve any of the forcgoing changes are contentious, But if I am mistaken in
that regard, please call me to discuss. Otherwise, if you could please cither endorse your
approval as to form and content upon the order and return the original to me by courier or
authorize me to endorse you approval as form and content on the order, I would be

obliged.
Yours very truly,

memE—

Gereld L. R. Ranking. ..—

GLRR/jo

Enel.

cc.:. Lome Silver/Jessice Zapar
Paul Schabas /Ryder Gilliland
Adrian Lang
Lawrence Hansen/Larry Keown
David 1. Bristow
Andrew Roman
David D. Conklin
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anm smma. o sam






DB 005258-1 Lfg

AN
. 9

-~
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Barristers snd Solloitore
Patent and Trade~-merk Agents

o St ot o Bark Tower This is EXHIBIT FASKEN

Box 20, T Cantre :
Box 20, Toonk-Dominion Cenit To the Affidavit of MARTINEAU

416 368 8381 Telophone — F'Q TnC

416 364 7813 Facsimio

Direct 416 865 4419
granking@faaken.com

mrmissioner, et

November 16, 2009

File No: 211200.00002

BY FACSIMILE

Sean Dewart David D. Conklin

Sack Goldblat Mitchell LLP Goodmans LLP RIE l

Lome Silver Adrian Lang Nov 17 /09
Cassels Brock Stikeman Blliott LLP SACK GOLOBLATT NITGHELL LLP
Paul Schabas/Ryder Gilliland David I. Bristow

Blake, Cassels & Graydon LLP Team Resolution

Lawrence Hansen/Lamry Keown Andrew Roman

Devry, Smith & Frank LLP Miller Thomson LLP

Jessica A. Duncan

Crawford, McKenzie, McLean,

Anderson & Duncan LLP

Dear Counsel:

Re: Nelson Barbados Group Ltd.

Enclosed, for your records is a copy of the Order dated November 2, 2009 duly signed by
His Honour Justice Shaughnessy. 1 am taking steps to have the Order issued and entered
in Barrie, Ontario.

Also enclosed is a copy of the material received from the two UPS stores. The
information includes:

(8) A fax to Richard Butler from Daren at the UPS store in
Kingston, Ontario dated November 12, 2009 to which is
annexed the Mailbox Service Agreement as well as a Mail
Forwarding Workshoet and a photocopy of two credit card
receipts; and

(b)  The Mailbox Service Agreement for suite no. 225 at 250
The East Mall in Toronto, Ontario and The Authorization
to Accept Registered Mail.

. - S Crorawn Mantréal Quibee Clty Lendon | Johanneshburg
88l~4  Li0/200°d ¥ig-l £18. ¥88 1Y d17 U1InOAng neeu1yien uexae4-mosy Bd/y:E0  B0-§l-A0)
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I will provide you with a capy of the

Yours very truly,

FASKEN
MARTINEAU

Page 2

Order as issued and entered in due course.

» ﬂ
Gerald L.R. Ranking
GLRR/ns <
Encl.
110/600°d  ¥i9-L g£181 ot 81 417 V1{nopng neeu(I e ueysej-B0ig  Wd)y:iG0
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This is EXHIBIT &

To the Affidavit of
Jd Ffamn j:?go

Sworn S .

Court File No.: 07-0141

/
. ONTARJO
- SUPERIOR COURT OF JUSTICE
Isstoner, etc.
THE HONOURABLE i ) MONDAY, THE 2"? DAY
MR. JUSTICE SHAUGHNESSY ) OF NOYEMBER, 2009

BETWEEN:

NELSON BARBADOS GROUP LTD.
Plaintiff

-and -

RICHARD IVAN COX, GERARD COX, ALAN COX, PHILIP VERNON NICHOLLS, ERIC |
ASHBY BENTHAM DEANE, OWEN BASIL KEITH DEANE,
MARJORIE ILMA KNOX, DAVID SIMMONS, ELNETH KENTISH,
GLYNE BANNISTER, GLYNE B. BANNISTER, PHILIP GREAVES
a.k.a. PHILPF GREAVES, GITTENS CLYDE TURNEY,
R.G. MANDEVILLE & CO., COTTLE, CATFORD & CO.,
KEBLE WORRELL LTD., ERIC IAIN STEWART DEANE,
ESTATE OF COLIN DEANE, LEE. DEANE, ERRIE DEANE, KEITH DEANE, MALCOLM
DEANE, LIONEL NURSE, LEONARD NURSE,
EDWARD BAYLEY, FRANCIS DEHER, DAVID SHOREY,
OWEN SEYMOUR ARTHUR, MARK CUMMINS, GRAHAM BROWN,
BRIAN EDWARD TURNER, G.S. BROWN ASSOCIATES LIMITED,
GOLF BAREADOS INC., KINGSLAND ESTATES LIMITED,
CLASSIC INVESTMENTS LIMITED, THORNBROOK
INTERNATIONAL CONSULTANTS INC., THORNBROOK
INTERNATIONAL INC.,, §.B.G. DEVELOPMENT CORPORATION,
THE BARBADQS AGRICULTURAL CREDIT TRUST, PHOENIX
ARTISTS MANAGEMENT LIMITED, DAVID C. SHOREY AND
COMPANY, C, SHOREY AND COMPANY LTD., FIRST
CARIBBEAN INTERNATIONAL BANK (BARBADOS) LTD., PRICE
WATERHOUSF COOPERS (BARBADOS), ATTORNEY GENERAL
OF BARBADOS, the COUNTRY OF BARBADOS, and JOHN DOES 1-25
PHILIP GREAVES, ESTATE OF VIVIAN GORDON LEE DEANS,
DAVID THOMPSON, EDMUND BAYLEY, PETER SIMMONS,

G.S. BROWN & ASSOCIATES LTD., GBI GOLF (BARBADOS) INC.,
OWEN GORDON FINLAY DEANE, CLASSIC INVESTMENTS LIMITED and
LIFE OF BARBADC)S LIMITED c.o.b. as LIFE OF BARBADOS HOLDINGS,
LIFE OF BARBADOS LIMITED, DAVID CARMICHAEL SHOREY,
PRICEWATFRHOUSECQOPERS EAST CARIBBEAN FIRM,

VECO CORPORATION, COMMONWEALTH CONSTRUCTION
CANADA LTD snd COMMONWEALTH CONSTRUCTION, INC,

Defendants

§91-4 200/v00 d §i8-L €182 ¥9¢ 8iY d11 UL|NOANQ NEeUT) B uBNSE4-W0i4  WA|G:GD  B0-0l-ACN
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ORDER
THIS MOTION made by the Defendant, Pricewaterhousc East Caribbean Firm,
and the other defendants. for. among other things, an order compelling K. William McKenzie
(“Mr. McKenzie™) to attend t) be cross-examined upon his affidavit, sworn October 2, 2009, (the
“McKenzie Affidavit”) and to answer all questions that are related to matters raised on the

motion for which it was swom was heard this day in Whitby, Ontario.

ON READING the Motion Record. affidavits and facta of the Defendants, and

upon hearing the submissions of counsel for the Defendants and Mr. McKenzie,

1. THIS COURT ORDERS that the service of all motion materials (relating (o the
costs motion) upon Donald Best is hercby validated, and the service of all such materials was
effective four (4) days after such materials were served upon Nelson Barbados Group Ltd.
(*Nelson Barbados™) by virtue of having been mailed to 427 Princess Street, Suite 200.

Kingston, Ontario.

2 THIS COURT FURTHER ORDERS that service of any and all Further
materials (including motions, «ourt orders and notices of examination) upon Donald Best will be
effective four (4) days after mailing or couriering same to Donald Best c/o the address at 427
Princess Street, Suite 200, Kingston, Ontario, and this order shall supersede paragraph 2 of the

order of Eberhard J., dated September 15. 2009.

3 THIS COURT FURTHER ORDERS that Donald Best shall appear at an
examination on Tuesday, November 17, 2009 at 10:00 a.m. at Victory Verbatim in Toronto.
Emst & Young Tower, 222 Bay Street, Suite 900, Toronto, Ontario MSK 1H6 at his own

expense, to answer: i

§91-4  L10/600°d  §iS-l €i8d 3¢ Siy d11 UI|NONRQ NERUIYIEH UmySE4-BO/4  W{G:G0
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(a)  all questions refused or taken under advisement at the cross-cxamination of John
Knox held on November 4, 2008 and all questions reasonably arising therefrom;

(b)  all questions refused or taken under advisement at thc Rule 39.03 examination of
Donald Best held on March 20, 2009 and all questions reasonably arising
therefrom;

(c)  all questions which Justice Shaughnessy directed be answered on April 8. 2009
and all questions reasonably arising therefrom;

(d)  all questions n-lating to his appointment, and subsequent duties/responsibilities as
an officer of }'clson Barbados; his relationship, if any, to the matters pleaded in
the within action, and his non-privileged association and/or relationship with K.
William McKenzie and/or the law firm of Crawford. McKenzie, McLean,
Anderson & Duncan LLP;

(¢)  all questions concerning the shares of Kingsiand Estates Limited (“Kingsland™),
including without limiting the generality of the foregoing, the security over and
ownership riglts held by Nelson Barbados in the common shares of Kingsland
and all questions reasonably arising therefrom;

4. THIS COUR'T FURTHER ORDERS with respect to the exumination of Donald
Best, referred to above, that [Donald Best shal] deliver to Gerald [..R. Ranking, at least one (1)
week prior to the examination, all documents touching upon the issues identified in paragraph 3
above, including by which N«lson Barbudos allegedly acquired security or an ownership interest
in the shares of Kingsland, all trust documents (referred to in the cross-examination of John
Knox). the minute book, directors’ register, shareholders’ register, banking documents (including
bank account opening documents, operating agreements and bank statements), and all books of

account, ledgers and financia! statements from the date of incorporation of Nelson Barbados

through to the present.

5. THIS COURT FURTHER ORDERS that the foregoing two paragraphs
(paragraphs 3 and 4) shall not prevent Donald Best from refusing to answer questions on any
basis, including privilege and confidentiality, and the Court is making no determination in this

regard at this time. In the event that questions are refused and this Court’s further detenminations

S9i-4 1107800 d 6i9-L €181 79¢ 81y d1) Ui{NOWNG NESUILIEY UBYSEj-W0l{  BA2GiGD
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are required, the motion in this regard shall be heard by lustice Shaughnessy at 9:30 a.m. an

Wednesday, December 2™ 2009 in Whitby.

6. THIS COURT FURTHER ORDERS that Mr. McKenzie shall appear to be
cross-examined upon the McKenzie Aflidavit on Friday, November 20th, 2009 at 10:00 a.m. in
Barrie. Ontario, at his own uxpense. to answer all questions that are related to matters in the

McKenzie Affidavit.

7. THIS COURY FURTHER ORDERS that, subject to the further provisions of
this paragraph, Mr. McKenvie shall produce to Gerald L.R. Ranking by. or before Friday
November 13, 2009, all books, contracts, letters, statements, records and copies of same of

Nelson Barbados in the custody, possession or power of Mr. McKenzie or his firm, including:
() the incorporation documents for Nelson Barbados. minute book, directors'
register, shareliolders® register, banking documents (including bank account
opening documents, operating agreements and bank <tatements);

(@)  all books of account, ledgers and financial statements of Nelson Barbados from
the date of incorporation through to the present;

(b)  all docurnents by which Nelson Barbados allegedly acquired security or an
ownership interest in the shares of Kingsland; and

()  all trust docun:ents (referred to in the cross-examinat: on of John Knox);

provided that if, Mr. McKenzie refuses to produce such documents, then he shall so notify the

defence by Friday, November 13. 2009 and explain the grounds for such refusal.

8. THIS COURT FURTHER ORDERS that The UPS Store Canada located at 427
Princess Street, Kingston, ON, deliver to the defendants copies of the original contract for

rental/use, and any billing records that exist from the date the meil box wes opened until present.

for the following mail box:

§91-4 1107400 4  §9-1 EL92 Y9E 9ir d17 Uijrofing nesuiliey UDYSE4-W0J  WAZG:GQ
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(a)  Box 200, at 427 Princess Street, Kingston, Ontario;

9. THIS COURT FURTHER ORDERS that The UPS Storc Canada located at 250

The East Mall. Toronto Ontano deliver to the defendants copies of the original contract for

rcntal/use. and any billing records that exist from the date the mail boxes were opened until

present, for the following mail boxes:
(a)  Box 1225. at 250 The East Mall, Toronto Ontario (Cloverdale Mal)); and
(b) Box 1715, at 250 The East Mall, Toronto, Ontario (Cloverdale Mall).

10. THIS COURT FURTHER ORDERS that production by The UPS Store Canada
located at 427 Princess Street. Kingston, ON, and The UPS Store Canada located at 250 The East
Mall, Toronto Ontario, will not come into effcct until four (4) days after the date this order is
mailed to Mr. Best and Neléon Barbados, thereby providing sufficient time for Mr. Best and
Nelson Barbados. or a duly authorized representative, to bring a motion before the Superior

Court objecting to the production of the above noted non-party documents.

11. THIS COURT FURTHER ORDERS costs of this motion be reserved to a later
date.
(2. THIS COURT FURTHER ORDERS that Justice Shaughnessy shall remain

seized of this action and permit counsel to bring such further motions to, or seek such further

directions from, His Honour, as 1nay be necessary.

Jusﬁ Shaughnessy

§90~4  110/900 d §49-1 £181 8¢ 91y d11 Ut|nopng neauyiey ueyIey~l0. 4 Mwsd
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Nelson Barbados v. Richard Ivan Cox, et al.

This is EXHIBIT 7 week there were two records which were served
he Affidavit of which my friend just referred to. One is dated

e

15

J.ranT.wo October 27", and I believe I received it that

ame day.

- [THE/COURT: Yeah, what is it you’re referring

MR. DEWART: That’s the thicker of the two

/ records.

THE COURT: Yes.

MR. DEWART: And the other is dated October 29,
if memory serves, which is Thursday and I
received that Friday morning, and I presume -
I’ve not seen the affidavits of service, but 1
presume - it’l]l be a pleasant surprise for all
concerned if they’d been served personally on |
Mr. Best, I assume that didn’t happen and that
instead what happened was that it went to the -
this post office box in Kingston. And Your
Honour will recall from the submissions that
were made before you last week that there is an
existing order removing my client from the
record, and - this is the order of Justice
Eberhard, which provides for service of
documents on the corporation and presumably Mr.
Best, it’s a presumption I certainly have no
difficulty with.

THE COURT: You know what I have difficulty
with, is that I was assigned to this matter, I
don’t remember now, more than two years ago?
MR. DEWART: Oh yes.

THE COURT: And under the rules by the Regional

Senior Judge, so I want to ask you a question
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lawyer doesn’t because of the importance of the
issue. So, where we find ourselves, and I will
resist the temptation to say anything more than
this about the timing, to the extent that this
issue comes on us quickly, Your Honour, it is
entirely of the moving parties making.

Entirely. I have been writing and there is
correspondence in the file before you, I have
been writing to my friend since my first
involvement in this setting out that I can’t -
my client cannot give up information about the
plaintiff or Mr. Best. I filed an affidavit a
month ago today in which I said, which Mr.
McKenzie deposed, that privilege has not been
waived and I fully understand that counsel are
busy, and that things sometimes happen at the
last minute, but where we find ourselves is on
Monday, November 2", before Your Honour, my
friend’s want to proceed with a motion that will
affect the interests of my client’s former
client. I cannot represent my client’s former
client. There is no one else here to do it, and
that material is served, on me at least, on
Wednesday and Friday of last week, and Your
Honour has no basis upon which you can be
satisfied that the plaintiff corporation, or Mr.
Best, have any idea that you might be
entertaining a motion today which will affect
their interests, including interest of the most
important nature and I can tell Your Honour that
my - my strong advice to my client has been not

to contact McKenzie. S0, there’s - there can be

S
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no presumption - excuse me, Best, that my client
can act as a conduit. The last thing I want is
another claim against my client this time by
Best or Nelson Barbados. So, we’re going to
hear, I'm sure, about the urgency of the matter.
The urgency is - or the timing problems are
self-inflicted. In my submission given the
interests involved Your Honour should exercise
your discretion to put this matter over to a
date when you can be satisfied that if Nelson
Barbados and Best are here, it’s because they’ve
made a deliberate decision to that affect, and
in that - on a minor housekeeping point in that
respect, as 1 also mentioned on the phone the
other day, Your Honour, I have been imploring my
friends to bring a motion to validate service.
They’ve finally done so. So, insofar as we’'re
talking about material - not material served
last week, but insofar as we’re talking about
material before that. It’s obvious that Nelson
Barbados has notice and I’'ve already told my
friend’s that I take no position on validating
service up to, but not including last week, and
going forward Your Honour can be satisfied that
material should be reaching Mr. Best if it goes
to the post office box that he was responsible
for putting before the court. And I have no
difficulty in facilitating service on the
corporation, Mr. Best, going forward but the
problem, the fatal problem, I see - submission,
is proceeding on extraordinarily short notice

today. I mean, it would be - in respect - for
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AFFIDAVIT OF JEANNINE OUELLETTE
Sworn November 24, 2009

I, JEANNINE OUELLETTE, Legal Secretary, of the City of Toronto, in the
Province of Ontario, MAKE OATH AND SAY: |

1. I served Donald Best with copies of the following documents:

a) the letter from Gerald Ranking to Donald Best dated November 18, 2009;

b) the Notice of Examination dated November 18, 2009; and

ACOMMISSIONER FOR TAKING AFFIDAVITS
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c) a bound brief containing the Statement for the Record taken at the offices
Victory Verbatim on November 17, 2009 and the Exhibits.

by sending true copies of such documents by regular lettermail and by Purolator, a courier, to
Donald Best c/o 427 Princess Street, Suite 200, Kingston, Ontario, K7L 5S9.

2. The copy was given to the courier on November 18, 2009.

3. I served Donald Best with the letter from Gerald Ranking to Donald Best
dated November 18, 2009 by sending a true copy by regular lettermail on November 18,
2009 to Donald Best c¢/o Cloverdale Mall, 250 The East Mall, Suite 1225, Toronto, Ontario,
M9B 6L3.

SWORN BEFORE ME
at the City of Toronto, in the

)
) .
Province of Ontario, ) m Ou._;W‘
on N% ) OUELLETTE
. )

A COMMISSIONER FOR TAKING AFFIDAVITS

DAWN K. ROBERTSON
Barrister and Solicitor
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Statement for the Record - 4

MR. RARKING: The time is now 10:30.! It
is Gerald Ranking, and I am making thes%
statements at Victory Verbatim in a !
boardroom in the presence of Lorne Silvér,
Marc Lemieux, Heidi Rubin, Sarah Clarke,
and my student, Sebastien Kwidzinski. I
want to briefly go over the events of this
morning before I mark a number of documents
as exhibits.

Wwhen I arrived at the reception of
Victory Verbatim at approximately 9:50
a.m., Mr. Best was on the phone. He was
calling in and speaking to the
receptionist. I offered to speak with him,
and the substance of the discussion was |
that he was not going to attend, but tha#
he wanted the examination to take place |

over the telephone.

I indicated to him that that was TOt

in accordance with the order of Justice ‘

Shaughnessy, and I asked him if he could |
|
tell me where he was so that we could |

determine if he could, in fact, attend td

|

be examined in person. |

@3

CRNET & YOUMNITUWER, 2232 BAY STRELYT, SUITE 900, TORONTO, ONTANIO, MBK 1+HE
WWW. VI CTIRYMISSIRATIM. GO M (418) 3808117 INFOQBVICTURYVERBATIM.COM
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Statement for the Record ~ 5

Mr. Best refused to answer that

queation. And after some further
discussion, he then asked if he could sp?ak
with Lorne Silver. At that point, at
approximately 9:55 a.m., we then retired to
a small telephone room off the reception|at
Victory Verbatim, and Mr. Silver then puﬁ
Mr. Best on the conference call in my
presence and the presence of my student,
Sebastien Kwidzinski.

The call proceeded, and Mr. Best
indicated that certain information had been
posted on the Barbados underground website
and some othexr blog, which I believe was
something to do with a motorcycle website,
and he indicated that he was concerned for
his safety. : |

He asked in particular whether or
not we had been surveilling him, or whether
there would be surveillance at the
examination. And Mr. Silver made clear ‘

|

that there would be no such surveillance,

and also indicated that neither he, nor ahy
member of his firm or his fixrm itself, had

any role in posting whatever it was that |

ERNST & YOUMNS YOWER, 222 BAY STRELT, SUITE 900, TORONTO, ONTARID, MBK 1HS
WWW.VICTORYVEINBATIM.COM t416) 380-6117 INFO@VIDTORYVERBATIM.COM
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Hr. Best was referring to.

And I add that neither Mr, Silver
noy myself or, to the best of my knowledge,
anyone else in this room today have any!
knowledge of what Mr. Best was referrinﬁ
to, although it may well be on the website
but we haven't accessed it.

The discussion with Mr. Best
proceeded until 10:12 a.m., and I summarize
the salient points as follows: Firstly,
Mr. Silver and myself made clear that if
Mr. Best did not attend, that he would be
in contempt of Mr. Justice Shaughnessy's'
oxrder, dated November 2nd.

In that regard, Mr. Silver affereq
to put the matter down to 2:00 in the }
afternoon, to which Mr. Best indicated tﬁat
he could not attend. I renewed my request
for Mr. Best to disclose his whereabouts,'

and went so far as to say that I did not |
|

need to know a specific address, but I

needed toc know generally whethexr he was in
|

the jurisdiction, and if so, his general '

whereabouts. And the example I used was,

|
was he in Barrie or elsewhere? So that wq,
|

ERNBT & YOLUNE TOWER, 233 BAY STAELT, BUITE 900, TORONTO, ONTARIS, MSK| 1 He
WWW. VI TTOROEIATIM, D63 (418 2808117 INFO@VICTOMYVERRATIM.COM
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Statement for the Record'- 7

as.counsel, could organize our scheduled to
txy to accommodate him. |

Mr. Silver also offered other days,
being Wednesday or Thursday, and Mr. Best's
response, as best I recall, was that no 1
time was particularly convenient, and he.
did not commit to any of the offers madetby
either myself or Mr., Silver to attend toihe
examined at another time.

I should also add that Sarah Clarke
joined the call at 10:05, and I believe
that was the approximate time that Heidi}
Rubin joined the call as well. I am jusd
checking my notes to see if there is i
anything further. Yes, the other point
that I should make clear is that Mr. Best
really was quite insistent that the
examination take place by way of conferenﬁe
call. ‘

Mxr. Silver asked the first questioﬁ
as to whether or not he..."he” being Mr.
Begt...had the records of Nelson BarbadosJ
Mr. Best refused to answer, and then asked
Mr. Silver to put the second question to 1

him, and Mr. Silver made clear that this |
\
|

ERNEST & YOMME TOWEN, 222 BAY STRELT, SUITE 900, TORLINTO, ONTARIO, usxl 1He
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,yﬁj?not to be an examination conducted aver
ﬁhg%ykane, but just simply a general |
guastion to determine where the corporate
records might be, given the fact that Mr.
Best had not complied with Justice
Shaughnessy's order to deliver the

documents to me a week in advance.

Finally, one last point, which I |
think is salient for the purposes of todéy,
is the fact that Mr. Best indicated that he
had not received any of the materials but
had spoken to Jackie Travis, although he
had not used that name, but he said the
trial coordinator, which I assume to be
Jackie Travis, and that there wag a packaée
of materials that were to have been sent to
him.

He claimed that he had not received
the materials, and I then indicated to him
that I had sent the materials to him by
letter dated November 6th, in strict
compliance with Justice Shaughnessy's |
order. \

I followed up anc I asked him if hei

had, in fact, gone to his post office box \

1
|

ERNST & YOUNS TOWER, 222 SAY STREET, BUITE 900, TOQRONTO, DNTARIO, MEK iH&
WWW.VICTORYVERBATIM.COM {418) 380-8117 lﬂFDﬁ’VIGTCIRWERBATIM.QUM
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o’ collect the materials, and despite the

=

fact that I asked this question on at least

rhree occasions, Mr. Best refused to answer

w

-

and ro let us know whether or not he had

picked up the materials.

Lt

N

Subject to the comments of others |

that I will invite momentarily, I would

4

like to mark as exhibits the signed order

e

of Justice Shaughnessy, dated November 2ﬂd.

>

EREREEREEDS

That will be Exhibit 1.

(Y3

EXHIBIT NQ. 1: Signed order of Justice
Shaughnessy, dated November 2, 2009

».
[
L]
¥
1

n

MR. RANKING: And I would also like to

mark the affidavit of Jeannine Quellette,

n N
| 8]

sworn November 17th, to which is attached

- S

|
the notice of examination, dated November!

6th, 2009. And for the purposes of

brevity, if I could put it that way, I have

N
-

not attached to Ms. Ouellette's affidavit
the rest of the material that was, in fact,

served that day because our velumes, being

the transcript from the cross*examination‘

2

o

of John Knox, dated November 4th, the ‘

KERNST & YOUNIE TUWER, 222 BAY ETRIRY, BUITE 900, TORONTO, ONTARIO, MBK 1 HS
WWW. VICTORYYEREBATIM.LOM (410 260417 INFROEVICTORYVEREATIM. COM
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“ﬂi*ﬁﬂﬂvit of John Knox sworn November 13th,
m‘ affidavit of John Knox sworn January
11th, and the transcript of the proceedings
before Mr. Justice Shaughnessy on April 7
and April 8, 2009. |
Those items are identified in Ms.

Ouellette's affidavit of having been |
couriered to Mr. Best on November 6th,
2009. So if I could mark the affidavit @f

Jeannine Ouellette as Exhibit 2.

--- EXHIBIT NQ. 2: Affidavit of Jeannine Ouellette,

sworn November 17, 2009

3. MR. RANKING: And I will also mark as |
Exhibit 3 my letter to Mr. Best, dated

Novembexr €&th. |

--- EXHIBIT NO. 3: Letter to Donald Best from Gerald !
Ranking, dated November 6, 2009 1

4. MR. RANKING: Let me just check my 1
notes, and then I will invite comments fram
others. Subject to comments from others, |

those are my comments today.

ERNET & YOUND TOWER, 222 BAY STRKET, SUITE 900, TORONTLD, ONTARIO, MSK iHe
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M, SILVER: It is Lorne Silver. The
only other two things that I would add is
that, in the conversation that Mr. Rankibg
describes, I made it clear to Mr. Best tha

we were just following the protocol set pu

1

t

r

in court orders, and because the difficulty

that we had experienced previously in
serving him, we were proceeding by way of

court order, and that the court order that

we were here on today was one that required

him to be cross-examined today.

And that if he had any problems with

the court orders, he would have to deal
with that with the court and not with us.
The other thing that I think I might have

missed but was also indicated was I, in |

trying to reschedule this crass-examinatibn

to tomorrow or this afterncon or tomorrow

or Thursday, I also specifically asked Mr.

|
1
cross-examination, and he would not answeg

Best when he would be available for the

that question. Anybody else want to add L
anything to the record?
MS. RUBIN: Just to be fair to Mr. Best

my notes say that he indicated that he l

ERNET & YOLUNS TRWER, 222 DAY STREET, GUITE 900, TORONTQ, ONTARIO, M8
WWW . VICTORYVERSATIM.LOM 418 ISC-8117 INFO@VICTORYVERBAT!
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hadn*t received a copy of Justice

P

Shaughnessy's November 2nd order, and that

he had asked for a copy to be sent to him.

[

MR. SILVER: I don't think that is

>

right, actually. I think he said that he

»

got it for the first time last night.

N

MS. RUBIN: My notes say that he

pX)

indicated that he hadn't seen it, but maybe

I misheard. That is what I heard him say.

"R EEREEFEEED

\n

MR. LEMIEUX: Marc Lemieux, just to...

oy
o

VI

MR. SILVER: But in response to that, he

cbviously knew...sorry, Marc. ‘

MR. LEMIEUX: No problem.

-
s

|
MR. SILVER: He obviously knew abcut the

examination because he knew to call in this

-
i

morning at 10:00.

MR. RANKING: Well, I don't want to

wn

=
"

really get into...my recollection is

similar to Mr. Silver's, that he, indeed, '

indicated that he had obtained the court

»
(%)

order, and that he, in fact, called the

trial coordinator to find out about the

23 material. !
|

MS. RUBIN: Well, that might have |

as happened before I got on the call. ‘

ERNST & YOUNS TOWER, 222 BAY STREELT, SUITE 900, TORONTO, ONTARID, MSK 1HS
WWW.VIETORWERBATIM.COM 418) 3808117 I Nm@wmuﬂwznaxrm.&un
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Statement for the Record % 13

MR. SILVER: And Mr. Ranking asked
repeatedly for him to confirm that he had
received and seen the materials that were
sent to the post office box in accordance
with Exhibit 3 that he just marked, and &e
refused to answer that guestion. }
MR. LEMIEUX: Marc Lemieux. I just wish
to be clear for the record that I was not
here today for the examination of Donald
Best. Our firm is no longer on the record,
and I have no specific knowledge of any of
these things that were being discussed with
respect to the particular court orxder of...
what packages were sent to him, or what was
in those packages, or anything else.

I was not present for the entire
phone call, so I don't have any specific '
knowledge of the entirety of the phone
call, or the context of the entire phone
call, nor did I take any notes of that |
which I was present for. So, from my
positicn...and I take no position with
respect to any of the things that have

transpired or what has taken place this

morning. Thank you. |

ERNST & YOUNS TOWER, 222 SAY STHEET; SUITE 900, TORONTE, ONTARIO, MBK T!Rﬁ
WWW.VICTORYVERRATIM.ODOM (418) 380687117 INFREVICTORYVERBATIM.GOM

72



E R BB EEEEREEREERBEBREERLEERED

DB 0159w

EXHIBIT
NUMBER

Statement for the Record % 14
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PAGE
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S8igned order cf Justice Shaughnessy, :
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|
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REPORTER'S NOTE:

Please be advised that any undertakings, objections, under advisements
and refusals are provided as a service to all counsel, for their guidance only,
and do not purport to be legally binding or necessarily accurate and are not
binding upon Victory Verbatim Reporting Services Inc.

I hereby certify the foregoing to be a true and accurate transcription of
the above noted proceedings held before me on the 17th DAY OF

NOVEMBER, 2009 and taken to the best of my skill, ability and !
understanding.

Certified Correct: |

\

|

|
ERNST & YOUNG TOWER, 233 BAY STREET, SUITE 900, TORONTD, ONTARIO, MSK 1HE
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DB 0051 Fasken Martineau DuMoulin LLP www.fasken.com
Barristers and Solicitors

7y Patent and Trade-mark Agents

66 Wellington Street West

Suite 4200, Toronto Domnion Bank Tower This i EXHIBqu FASKEN f—\
Box 20, Toronto-Dominion Centre 1S 15 g M A RT'N E AU (’)
Toronto, Ontario, Canada M5K 1Né To the Affidavit of

416 366 8381 Telephone
416 364 7813 Facsimile

Gerald L.R. Ranking
Direct 416 865 4419
granking@fasken.com

ﬁCommissioné{e(/Q/{
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BY ORDINARY MAIL AND COURIER

Mr. Donald Best Mr. Donald Best

c/o 427 Princess Street c/o Cloverdale Mall

Suite 200 250 The East Mall

Kingston, Ontario Suite 1225

K7L 589 Toronto, Ontario
M9B 6L3

(by mail only, without enclosures)

Dear Mr. Best:
Re: McKenzie et al ats Nelson Barbados Group Ltd.

A. Your Examination

I am writing further to your telephone discussion with me, Lome Silver, Heidi Rubin,
Sarah Clarke and Marc Lemieux (all of whom were at Victory Verbatim) yesterday.
Please note that I am sending this letter to both of your post office box numbers.

First, and by reason of the fact that you failed to attend to be examined, I enclose the
Certificate of Non-Attendance issued by Victory Verbatim.

Second, I confirm that you called Victory Verbatim at 9:50 a.m. yesterday morning. You
did so because you knew that you were to be examined at 10:00 a.m. I have also now
seen your letter dated November 16, 2009 (received after I returned to the office
yesterday). It is apparent from your own letter that you were aware that Justice
Shaughnessy had ordered you to appear on Tuesday, January 17% to be examined.

Third, and by reason of your failure to attend, I confirm the following salient points fﬁom
our telephone discussion:

(@) when you indicated that you did not intend to appear to be
examined (asking instead to have counsel put questions to you over
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Having not appeared, you are now in contempt of Justice Shaughnessy’s order dated
November 2, 2009. Your very own letter dated November 16™ confirms your knowledge
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the phone) both Mr. Silver and I told you (on repeated occasions)
that you would be in contempt of Justice Shaughnessy’s order
dated November 2, 2009 if you failed to appear;

you refused to respond to my repeated request to identify your
location, even generally. You also refused Mr. Silver’s offer to
have the examination stood down to 2:00 p.m. and his subsequent
offer to conduct the examination today (Wednesday) or tomorrow
(Thursday). Despite repeated requests, you refused to teil me
where your were or to commit to be examined on any of those
days. You also did not provide altemate dates;

when you claimed that you were concerned for your safety and that
certain information had been posted to a “blog” (allegedly posted
you said by Mr. Silver or his firm), Mr. Silver categorically
rejected that he or his firn had posted anything on any blog.
Likewise, when you asked if there would be surveillance, both
Mr. Silver and I confirmed there was no surveillance. [ also
offered, as a further gesture to you, to have the examination
conducted at my office. You refused my offer;

you also claimed that you had not received the Notice of
Examination, or other materials, which I sent to you on November
6, 2009. However, you refused to answer my repeated questions as
to whether or not you had picked up materials from your post
office box. I also note that, while you claim you did not receive
my letter dated November 6", you knew to call Ms. Traviss on the
morning of Monday, November 16" (the day prior to your
scheduled examination); and

with respect to the service of documents, you did not provide a
residential address or alternate address for us to provide duplicate
copies. Likewise, you did not provide us with any email address or |

telephone numbers.

of that order, which you flagrantly disregarded.

If possible, we would like to resolve this matter without further involving
Shaughnessy. Accordingly, rather than moving for a contempt order now, we are
prepared to give you one, and only one, opportunity to purge your contempt. Mr. Silver

Justice
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and I have re-arranged our schedules and we enclose herewith a further Notice of
Examination which requires you to appear on Wednesday, November 25™ (one week
from today’s date) at 10:00 a.m. at Victory Verbatim in Toronto, Emst & Young Tower,
222 Bay Street, Suite 900 to answer the questions set forth in Justice Shaughnessy’s
order dated November 2, 2009. If you fail to appear on that date, we will move for
contempt and our motion will be returnable in Whitby before the Honourable Justice
Shaughnessy on Wednesday, December 2, 2009 at 9:30 a.m.

This is a very serious matter. We urge you to retain counsel and to seek advice with
respect to the matters in issue and the seriousness of your having failed to attend to be
examined pursuant to court order. Mr. Silver and I are also prepared to speak with you,
or your counsel, if you have questions. And we will also do whatever we can to
accommodate your reasonable requests. By way of example, the examination can be
conducted at my office (or Mr. Silver’s) if you prefer. But let there be no
misunderstanding, we expect you to appear to be examined on Wednesday, November
25" and we will move forthwith for a contempt order if you do not appear.

I also enclose a bound brief containing the transcribed statement I made for the record (at
Victory Verbatim yesterday) following our telephone call. The statement also attaches
the signed order of Justice Shaughnessy (Exhibit “1’2, the affidavit of Jeannine Quellette
(Exhibit “2”) and my letter to you dated November 6™ (Exhibit “3").

Would you also please send Mr. Silver and I a fax identifying whether or not you have in
your possession, power or control the documents identified in paragraph 4 of Justice
Shaughnessy’s order dated November 2, 2009. All such documents should be delivered
to me in advance of your examination, or at a minimum, brought with you to your
examination on November 25%.

B. Mr. McKenzie’s Cross-Examination

By reason of your refusal to attend to be examined on November 17, I also wish to
advise that Mr. McKenzie’s cross-examination has been re-scheduled from Friday,
November 20% to Monday, November 30®, 2009. Unless we advise otherwise, the
examination will take place in Barrie, Ontario at Simcoe Court Reporting, 134 Collier
Street, Barrie, ON, Phone No. (705) 734 2070, commencing at 10:00 a.m.

You are invited, and welcome, to attend that cross-examination if you wish.

I also wish to put you on notice that any questions refused on either your examination or
the cross-examination of Mr. McKenzie will be the subject matter of a motion to be heard
by Justice Shaughnessy at 9:30 a.m. on Wednesday, December 2, 2009 in Whitby. The
outcome of that motion may directly affect the interests of Nelson Barbados Group Ltd.,
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or you personally, and I therefore bring the motion date to your attention. We invite you
to attend the courthouse in Whitby on December 2, 2009, and you should set that date
aside now, because questions which Mr. McKenzie may refuse to answer (on November
30%) may affect your interests, or the interests of Nelson Barbados Group Ltd., and you
may wish to make submissions to Justice Shaughnessy on whether or not His Honour
should order the questions to be answered.

Yours very truly,

—

Gerald L. R. Ranking .———

GLRR/jo

Encls.

c.c.. Lome Silver/Jessica Zagar
Paul Schabas /Ryder Gilliland
Adrian Lang
Lawrence Hansen/Larry Keown
David 1. Bristow
Andrew Roman
David D. Conklin
Sean Dewart
Jessica Duncan

(Enclsoures to c.c’s will be delivered)

®)

S’
3

7




10



This is EXHIBIT 'O

To the Afﬁdﬂvy, it of
l DB 000119-b8-3 o

3 FANT, o

£ —Sworn S€€-28

ORDER JCMiSSF&Y@, et/

THIS MOTION made by the Def t, Pricewaterhousc East Caribbean Firm,
and the other defendants. for. among other things, an order compelling K. William McKenzie
("Mr. McKenzie") to attend t) be cross-examined upon his affidavit, swom October 2, 2009, (the
“McKenzie Affidavit”) and to answer all questions thet are related to matters raised on the

motion for which it was swom was heard this day in Whitby, Ontario.

ON READING the Motion Record. affidavits and facta of the Defendants, and
upon hearing the submissions of counse! for the Defendants and Mr. McKenzie,

1. THIS COURT ORDERS that the service of all motion materials (relating 1o the
costs motion) upon Donald Best is hercby validated, and the service of all such materials was
effective four (4) days after such materials were served upon Nelson Barbados Group Lid.
("Nelson Barbados™) by vittue of having been mailed to 427 Princess Street, Suite 200.

Kingston, Ontario.

2. THIS COURT FURTHER ORDERS thst service of any and all further
materials (including motions, ourt orders and notices of examination) upon Donald Best will be
effective four (4) days after nuailing or couricring same to Donald Best /o the address at 427
Princess Street, Suite 200. Kingston, Ontario, and this order shall supersede paragraph 2 of the

order of Eberhard J., dated September 15. 2009.

3 THIS COURT FURTHER ORDERS that Donald Best shall appear st ar
examination on Tuesday, November 17, 2009 at 10:00 a.m. at Victory Verbatim in Toronto.
Emst & Young Tower, 222 Bay Street, Suitc 900, Toronto, Ontario MSK 1H6 at his own

expense, 10 answer.

|
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ourt File No.: 07-0141

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

NELSON BARBADOS GROUP LTD.
Plaintiff
-and -

RICHARD IVAN COX, GERARD COX, ALAN COX, PHILIP VERNON NICHOLLS, ERIC

ASHBY BENTHAM DEANE, OWEN BASIL KEITH DEANE,
MARJORIE ILMA KNOX, DAVID SIMMONS, ELNETH KENTISH,
GLYNE BANNISTER, GLYNE B. BANNISTER, PHILIP GREAVES
a.ka. PHILP GREAVES, GITTENS CLYDE TURNEY,
R.G. MANDEVILLE & CO., COTTLE, CATFORD & CO.,
KEBLE WORRELL LTD., ERIC IAIN STEWART DEANE,

ESTATE OF COLIN DEANE, LEE DEANE, ERRIE DEANE, KEITH DEANE, MALCOLM

DEANE, LIONEL NURSE, LEONARD NURSE,
EDWARD BAYLEY, FRANCIS DEHER, DAVID SHOREY,
OWEN SEYMOUR ARTHUR, MARK CUMMINS, GRAHAM BROWN,
BRIAN EDWARD TURNER, G.S. BROWN ASSOCIATES LIMITED,
GOLF BARBADOS INC., KINGSLAND ESTATES LIMITED,
CLASSIC INVESTMENTS LIMITED, THORNBROOK
INTERNATIONAL CONSULTANTS INC., THORNBROOK
INTERNATIONAL INC,, S.B.G. DEVELOPMENT CORPORATION,
THE BARBADOS AGRICULTURAL CREDIT TRUST, PHOENIX
ARTISTS MANAGEMENT LIMITED, DAVID C. SHOREY AND
COMPANY, C. SHOREY AND COMPANY LTD., FIRST
- CARIBBEAN INTERNATIONAL BANK (BARBADOS) LTD., PRICE
WATERHOUSE COOPERS (BARBADOS), ATTORNEY GENERAL
OF BARBADQS, the COUNTRY OF BARBADOS, and JOHN DOES 1-25
PHILIP GREAVES, ESTATE OF VIVIAN GORDON LEE DEANS,
DAVID THOMPSON, EDMUND BAYLEY, PETER SIMMONS,
G.S. BROWN & ASSOCIATES LTD., GBI GOLF (BARBADOS) INC.,
OWEN GORDON FINLAY DEANE, CLASSIC INVESTMENTS LIMITED and
LIFE OF BARBADOS LIMITED c.0.b. as LIFE OF BARBADOS HOLDINGS,
LIFE OF BARBADOS LIMITED, DAVID CARMICHAEL SHOREY,
PRICEWATERBHOUSECOOPERS EAST CARIBBEAN FIRM,
VECO CORPORATION, COMMONWEALTH CONSTRUCTION
CANADA LTD and COMMONWEALTH CONSTRUCTION", INC.
: Defendants

FURTHER AMENDED NOTICE OF MOTION RECORD OF THE DEFENDANT S

(Motion Returnable Monday, November 2, 2009 or as otherwise determined|
by the Homourable Justice Shaughnessy)

This is EXHIBIT 1!
To the Affidavit of

g0
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October 29 2009 FASKEN MARTINEAU DuMOULIN LLP
Barristers and Solicitors
Toronto Dominion Bank Tower
66 Wellington Street West
P.O. Box 20
Toronto-Dominion Centre
Toronto, Ontario MSK IN6

Gerald L.R. Ranking [LSUC #23855J]
Tel: 416-865-4419
Fax: 416-364-7813

Solicitors for the Defendant,
PricewaterhouseCoopers East Caribbean Firm

Prepared for, and on behalf of, all Defendants

TO: SACK GOLDBLATT MITCHELL LLP
Barristers and Solicitors
20 Dundas Street West
Suite 1100
Toronto, Ontario
MS5G 2G8

Sean Dewart
Tel: 416-979-6970
Fax: 416-591-7333

Solicitors for the K. William McKenzie
and Crawford, McKenzie, McLean, Anderson & Duncan LLP

AND TO: GOODMANS LLP
250 Yonge Street, Suite 2400
Toronto, Ontario
M5B 2M6

David D. Conklin
Tel: 416-979-2211
Fax: 416-979-1234

Solicitors for the Defendants,
Commonweaith Construction Canada Ltd. and Commonwealth Construction Inc.

@\
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AND TO: BLAKE, CASSELS & GRAYDON LLP
I Bauristers & Solicitors
' Box 25, Commerce Court West
Toronto, Ontario

I MSL 1A9

' Paul Schabas [LSUC #26355A]
Tel: 416-863-4274

l' _ Fax: 416-863-2653

Ryder Gilliland [LSUC #45662C])
I. Tel: 416-863-5849
Fax: 416-863-2653

Solicitors for the Defendants,

| ' David Simmons, Peter Simmons, Philip Greaves, David Shorey,
David C. Shorey and Compeny, David Carmichael Shorey
and S.B.G. Development Corporation

I ' AND TO: CASSELS BROCK & BLACKWELL LLP
Lawyers
l. 2100 Scotia Plaza
' 40 King Street West
Toronto, Ontario

I' MSH 3C2

Lorne S. Silver [LSUC #24238L)
Tel: 416-869-5490
.. Fax: 416-640-3018

Richard Ivan Cox, Gerard Cox, Alan Cox, Gittens Clyde Turney,
R.G. Manderville & Co., Keble Worrell Ltd., Lionel Nurse,
Owen Seymour Arthur, Mark Cummins, Kingsiand Estates Limited,
. Classic Investments Limited, The Barbados Agricuitural Credit Trast,
l Attorney General of Barbados, the Country of Barbados, Elneth Kentish,
Malcolm Deane, Eric Ashby Bentham Deane, Owen Basil Keith Deane,
I. Estate of Vivian Gordon Lee Deane, David Thompson, Owen Gordon Finlay Deane, |

l ' Solicitors for the Defendants,

Life of Barbados Holdings, Life of Barbados Limited and Leonard Nurse




.3 0001 lS-ilfgﬂO

AND TO:
_
_
.
i
AND TO:
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TEAM RESOLUTION
480 University Avenue
Suite 1600

Toronto, Ontario

MSG 1V6

David Bristow
Tel: 416-597-3395
Fax: 416-597-3370

Solicitors for the Defendants,
Philip Vernon Nicholls and Cottle, Catford & Co.

DEVRY, SMITH & FRANK LLP
100 Barber Greene Road

Suite 100

Toronto, Ontario

M3C 3E9

Lawrence Hansen
Tel: 416-449-1400
Fax: 416-449-7071

Solicitors for the Defendant, Glyne Bannister

STIKEMAN ELLIOTT LLP
5300 Commerce Court West
199 Bay Street

Toronto, Ontario

MSL 1B9

Adrian Lang
Tel: 416-869-5500
Fax: 416-947-0866

Solicitor for the Defendant,
First Caribbean International Bank

MILLER THOMSON LLP
40 King Street West

Suite 5800, P.O. Box 1011
Toronto, Ontario

M5H 381

Andrew Roman
Tel: 416-595-8604
Fax: 416-595-8695

Solicitors for the Defendants,
Eric Iain Stewart Deane and the Estate of Colin Ian Estwick Deane
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Court File No.: 070141
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:

NELSON BARBADOS GROUP LTD.

Plaintiff
-and -

RICHARD IVAN COX, GERARD COX, ALAN COX, PHILIP VERNON NICHOLLS, ERIC
ASHBY BENTHAM DEANE, OWEN BASIL KEITH DEANE,
MARJORIE ILMA KNOX, DAVID SIMMONS, ELNETH KENTISH,
GLYNE BANNISTER, GLYNE B. BANNISTER, PHILIP GREAVES
a.k.a. PHILP GREAVES, GITTENS CLYDE TURNEY,

R.G. MANDEVILLE & CO., COTTLE, CATFORD & CO.,

KEBLE WORRELL LTD., ERIC IAIN STEWART DEANE,

ESTATE OF COLIN DEANE, LEE DEANE, ERRIE DEANE, KEITH DEANE, MALCOLM
DEANE, LIONEL NURSE, LEONARD NURSE,

EDWARD BAYLEY, FRANCIS DEHER, DAVID SHOREY,

OWEN SEYMOUR ARTHUR, MARK CUMMINS, GRAHAM BROWN,
BRIAN EDWARD TURNER, G.S. BROWN ASSOCIATES LIMITED,
GOLF BARBADOS INC., KINGSLAND ESTATES LIMITED,
CLASSIC INVESTMENTS LIMITED, THORNBROOK
INTERNATIONAL CONSULTANTS INC., THORNBROOK
INTERNATIONAL INC,, S.B.G. DEVELOPMENT CORPORATION,
THE BARBADOS AGRICULTURAL CREDIT TRUST, PHOENIX
ARTISTS MANAGEMENT LIMITED, DAVID C. SHOREY AND
COMPANY, C. SHOREY AND COMPANY LTD., FIRST
CARIBBEAN INTERNATIONAL BANK (BARBADOS) LTD., PRICE
WATERHOUSE COOPERS (BARBADOS), ATTORNEY GENERAL
OF BARBADOS, the COUNTRY OF BARBADOS, and JOHN DOES 1-25
PHILIP GREAVES, ESTATE OF VIVIAN GORDON LEE DEANS,

DAVID THOMPSON, EDMUND BAYLEY, PETER SIMMONS,

G.S. BROWN & ASSOCIATES LTD., GBI GOLF (BARBADOS) INC,,
OWEN GORDON FINLAY DEANE, CLASSIC INVESTMENTS LIMITED and
LIFE OF BARBADOS LIMITED c.o.b. as LIFE OF BARBADOS HOLDINGS,

LIFE OF BARBADOS LIMITED, DAVID CARMICHAEL SHOREY,
PRICEWATERHOUSECOOPERS EAST CARIBBEAN FIRM,
VECO CORPORATION, COMMONWEALTH CONSTRUCTION
CANADA LTD and COMMONWEALTH CONSTRUCTION, INC.
Defendants

TABLE OF CONTENTS

Document Tab

Further Amended Notice of Motion dated October 29, 2009 1
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Affidavit of Sébastien J. Kwidzinski sworn October 29, 2009

Exhibit A - Letter from Mr. Dewart to Mr. Ranking dated October 2, 2009
Exhibit B - Notice of Examination dated October 27, 2009

Exhibit C - Letter from Mr. Ranking to Mr. Dewart dated October 27, 2009
Exhibit D — Email from Mr. Dewart to Mr. Ranking dated October 27, 2009
Exhibit E — Email from Mr. Ranking to Mr. Dewart dated October 27, 009
Exhibit F - Letter from Mr. Ranking to Mr. Dewart dated October 28, 2009
Exhibit G — Letter from Mr. Dewart to Mr. Ranking dated October 28, 2009
Exhibit H — Letter from Mr. Ranking to Mr. Dewart dated October 28, 2009
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Court File No.: 07-0141

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

NELSON BARBADOS GROUP LTD.
Plaintiff
-and -

RICHARD IVAN COX, GERARD COX, ALAN COX, PHILIF VERNON NICHOLLS, ERIC
ASHBY BENTHAM DEANE, OWEN BASIL KEITH DEANE,
MARJORIE ILMA KNOX, DAVID SIMMONS, ELNETH KENTISH,
GLYNE BANNISTER, GLYNE B. BANNISTER, PHILIP GREAVES
a.k.a. PHILP GREAVES, GITTENS CLYDE TURNEY,

R.G. MANDEVILLE & CO., COTTLE, CATFORD & CO.,

KEBLE WORRELL LTD., ERIC IAIN STEWART DEANE,

ESTATE OF COLIN DEANE, LEE DEANE, ERRIE DEANE, KEITH DEANE, MALCOLM
DEANE, LIONEL NURSE, LEONARD NURSE,

EDWARD BAYLEY, FRANCIS DEHER, DAVID SHOREY,

OWEN SEYMOUR ARTHUR, MARK CUMMINS, GRAHAM BROWN,
BRIAN EDWARD TURNER, G.S. BROWN ASSOCIATES LIMITED,
GOLF BARBADOS INC., KINGSLAND ESTATES LIMITED,
CLASSIC INVESTMENTS LIMITED, THORNBROOK
INTERNATIONAL CONSULTANTS INC., THORNBROOK
INTERNATIONAL INC.,, S.B.G. DEVELOPMENT CORPORATION,
THE BARBADOS AGRICULTURAL CREDIT TRUST, PHOENIX
ARTISTS MANAGEMENT LIMITED, DAVID C. SHOREY AND
COMPANY, C. SHOREY AND COMPANY LTD., FIRST
CARIBBEAN INTERNATIONAL BANK (BARBADOS) LTD., PRICE
WATERHOUSE COOPERS (BARBADOS), ATTORNEY GENERAL
OF BARBADOS, the COUNTRY OF BARBADOS, and JOHN DOES 1-25
PHILIP GREAVES, ESTATE OF VIVIAN GORDON LEE DEANS,
DAVID THOMPSON, EDMUND BAYLEY, PETER SIMMONS,

G.S. BROWN & ASSOCIATES LTD., GBI GOLF (BARBADOS) INC.,
OWEN GORDON FINLAY DEANE, CLASSIC INVESTMENTS LIMITED and
LIFE OF BARBADOS LIMITED c.o0.b. as LIFE OF BARBADOS HOLDINGS,
LIFE OF BARBADOS LIMITED, DAVID CARMICHAEL SHOREY,
PRICEWATERHOUSECOOPERS EAST CARIBBEAN FIRM,

VECO CORPORATION, COMMONWEALTH CONSTRUCTION

CANADA LTD and COMMONWEALTH CONSTRUCTION', INC.
Defendants

FURTHER AMENDED NOTICE OF MOTION
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The defendant, PricewaterhouseCoopers East Caribbean Firm, and all other
similarly situated defendants who were served with a Notice of Discontinuance on March 23,
2009, as listed in Schedule “A” hereto, and all other defendan the “Defendants™)

will make a motion to the Honourable Mr. Jushce Shaughnessy on W_m
at 10:00 a.m., or as soon after that time as the motion can be heard, at the Courthouse in Whitby,

Ontario.
PROPOSED METHOD OF HEARING: the motion is to be heard orally.
THE MUHON IS FOR an order:
1. awarding costs of this action to the Defendants on a full indemnity scale, or in the

alternative, on a substantial indemnity scale (s set forth in the Bills of Costs to be delivered)
fixed, and payable forthwith by the plaintiff, the plaintiff's officer Donald Best, K. William
McKenzie (“Mr. McKenzie”) and Mr. McKenzie’s law firm, Crawford, McKenzie, McLean,

Anderson & Duncan LLP, on a joint and several basis;

2. in furtherance of the relief sought in paragraph 1 above, an order setting aside the
two cost orders listed below, and supplementing those orders by awarding costs to the

Defendants on full indemnity scale. The orders to be set aside, and supplemented, are:

(a) the order of Justice Shaughnessy dated April 16, 2008 dealing with the costs of
the various motions (principally the issue of security) on January 14, 15, 17 and
18, 2008 which awarded costs to the defendants on a partial indemnity scale;

() theo of Justice Howden dated A 8.2 deali i f the
plaintiff's appeal of Justice Shaughnessy’s rulings on the motions heard on

g7
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5.
Submissions
court for their time, but we felt it very important
to file public Minutes of Settlement as well as to
file these documents. Because one of the -~ one of

e memos that we saw that passed between Mr.

McKenzie and Mr. Allard, was a memo talking about

,

2 ‘Q,r,fforum shopping. And they talked about, are we

going to pick Alaska, are we going to pick Cyprus,
are we going to pick Ontario or are we going to
pick Miami? And I can take you io the reference in
the supplementary factum. But the very day after
Mr. Dewart stepped down as counsel on the 23 of
February, the very next day, a proceeding was
started in Miami.

THE COURT: I saw that. I just - I saw that. I
couldn’t believe it.

MR, RANKING: So we're here going, thankfully
Ontario is out, but we have no comfort, none, that
in fact this proceeding may not continue in Miami.
And the documents that - that -~ so the Minutes of
Settlement that we’re filing, we want filed and
endorsed as filed by Your Honour, so that they are
a matter of public record should we need to have
reference to them in the Miami proceedings and all
of the documents which in fact underscore the
abusive nature of this lawsuit to re-litigate
issves from Barbados, similarly available to us,:
should either of our respective clients need to
deal with that in - in Florida. So that’s the -
that’s the backdrop. With that by way of backdrbp,
let me now take you though the paragraphs and I
will not apologize, but I actually am quite pleased
by the amounts that we were able to recover, which

g8
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32.
Submissions

THE COURT: The settlement - yes?
MR. RANKING: ...and are embodied in the Minutes of

, Settlement executed June 7, 2010, filed.

THE COURT: What was that date again?

MR. RANKING: June 7, 2010, Your Honour.
Yesterday’s date.

THE COURT: Yes.

MR. RANKING: I would also ask Your Honour, if you
could also say, in accordance with the Minutes of
Settlement, the affidavit of Jessica Zagar,
Z-p-G-A-R, and attached CD’s, has also been filed
with the court.

MR. SILVER: Yes, I think there’s one other -~ I
think there’s one other point Your Honour. And
it’s also in accordance with the Minutes of
Settlement, paragraph seven, that it’s contemplated
that there may be subsequent filings and we’re
going to crheck the record. There’s one affidavit
of Mr. McKenzie in response to Jessica Duncan’s.
I’'m not sure if it’s filed or not, but if it isn’t,
we’re going to file it. But - but maybe it could
also say, also in accordance with the Minutes of
Settlement, further filings are contemplated and
should be allowed. I mean, I don’t know. That
might help that it’s in the endorsement, if we xrun
into a problem filing anything, Jackie will
certainly understand that. That would be it I ‘
think. ‘
MR. RANKING: Yes. The only other point Your
Honour, I don’t know that this is clearly in your
discretion, is to whether you wish to make any
comment with respect to Mr. Best’s contempt. - - I
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B will write that letter but I’'m not sure that you
need to have it in your endorsement.

THE COURT: No.

MR. RANKING: But...

THE COURT: 1I...

MR. RANKING: ...that’s the only other....

THE COURT: ...I don’t think<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>